
 

 
 
 
8 December 2017 
 
 
Chantal Engelbrecht 
Department of Environmental Affairs 
473 Steve Biko Road 
Pretoria 
 
Submitted electronically to cengelbrecht@environment.gov.za 
 
Dear Chantal 
 
SAICA COMMENT LETTER ON THE PROPOSED REGULATIONS PERTAINING TO THE 
FINANCIAL PROVISION FOR PROSPECTING, EXPLORATION, MINING OR 
PRODUCTION OPERATIONS  
 
The South African Institute of Chartered Accountants (SAICA) is the home of chartered 
accountants in South Africa – we currently have over 42,000 members from various 
constituencies, including members in public practice (±30%), members in business (±50%), in 
the public sector (±5%), education (±2%) and other members (±13%). In meeting our 
objectives, our long-term professional interests are always in line with the public interest and 
responsible leadership. SAICA is currently the only professional accountancy organisation that 
has been accredited by the Audit Regulator in South Africa, the Independent Regulatory Board 
for Auditors (IRBA).   
 
We welcome the opportunity to comment on the proposed regulations pertaining to the 
financial provision for prospecting, exploration, mining or production operations.  
 
Please do not hesitate to contact us should you wish to discuss any of our comments. You 
are welcome to contact Thinus Peyper (thinusp@saica.co.za).  
 
 
Yours sincerely 
 
 
Signed electronically 
 
Thinus Peyper 
Project Director – Assurance 

mailto:cengelbrecht@environment.gov.za
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Comments: 

Background and understanding of the regulations 

1. SAICA’s understanding of the essence of the requirements in terms of the proposed 
regulations is as follows: 
 
Before an ‘applicant’, ‘holder’ or ‘holder of a right or permit’ can start a new development 
(i.e. prospecting, exploration, mining or production operations), the ‘applicant’, ‘holder’ or 
‘holder of a right or permit’ has to determine what it would cost to rehabilitate and remediate 
the adverse environmental impacts of such activities. This requires the determination of a 
financial provision and the related cost must be covered by a bank guarantee; a deposit 
made into an account administered by the Minister; into a trust that is established for that 
purpose; or a combination of these. The relevant information has to be submitted to the 
Minister and approval must be obtained before the new development may continue.  
 
For an existing development (i.e. prospecting, exploration, mining or production 
operations) there is a requirement to make an annual submission to the Minister, based 
on, among other, a review, assessment and adjustment of the financial provision which 
should continue to be covered in the same manner as described in the above paragraph.  
 
The proposed regulations require the results of management’s assessment of the 
adequacy of the financial provision to be audited and to be included in the form of an 
auditor’s report (regulation 12(5)). 
 

Matters to consider in relation to the audit requirements in the proposed regulations 

Lack of clarity regarding the involvement of the external auditor 

2. The term ‘audit’ is used in the regulations and has a very specific meaning in terms of the 
Auditing Profession Act (Act 26 of 2005). It is difficult to explain all the aspects of an ‘audit’ 
in a written comment letter and we therefore urge the Department to consult with the 
Independent Regulatory Board for Auditors (IRBA) and SAICA to determine what the 
Department’s needs are in respect of this ‘audit’. 

 
3. It is important that the Department has an appreciation for what the auditor would be able 

to do and wouldn’t be able to do in terms of the different potential types of engagements 
in accordance with the International Standards of the International Auditing and Assurance 
Standards Board (IAASB) that have been adopted and prescribed for use by registered 
auditors in South Africa (the auditor/(s)). This will ensure that the correct wording is used 
in the regulations that will enable the auditor to perform the appropriate engagement which 
will in turn provide the Department with the information it needs (and eliminate any 
unnecessary expectation gaps in this regard). 

 
4. The auditor, in terms of the above-mentioned international standards, can provide 

reasonable assurance or limited assurance in an assurance engagement where the 
auditor expresses an opinion or conclusion on the subject-matter information; or 
alternatively, could perform agreed-upon procedures and report objective findings, in 
which case no assurance is provided but the user/(s) of the report derive their own 
assurance or comfort from the information reported. Depending on the information needs 
of the user/(s), in this case that of the Department relating to the financial provision as 
described in the proposed regulations, any of these engagements could potentially meet 
those needs, provided that they are properly understood and articulated. 
 

5. The different types of assurance engagements (reasonable assurance or limited 
assurance), or an agreed-upon procedures engagement, have different requirements in 
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terms of their scope, the practitioner’s skills and experience, the work effort, the time to 
perform the work and the deliverables, which will all have an effect on the cost of the 
engagement. 
 

6. As the term ‘audit’ is used, one may deduce that the Department requires reasonable 
assurance, but this should be clarified. SAICA is of the view that the current formulation of 
regulation 12(5) is inadequate and that it will inevitably lead to uncertainty and different 
interpretations about what is required from the independent auditor. This situation could 
be avoided, if the drafters of the legislation are willing to engage with the IRBA and SAICA, 
and other relevant stakeholders as may be applicable, to clarify the type of engagement 
that would be possible in the circumstances, to properly describe the required engagement 
and to ensure that the preconditions (if any) for such an engagement are met. 

 
Preconditions for an assurance engagement 

[Note:  Subject to the discussion in the previous section, above, the assumption is made that 
the Department requires the auditor to perform a reasonable assurance engagement in order 
to give proper context to the further comments included in this comment letter.] 
 
7. As the regulations are drafted currently, it is not clear whether reasonable assurance is 

required on the financial provision itself or on whether management’s assessment thereof 
is adequate.  
 

8. If assurance is required on the adequacy of management’s assessment of the financial 
provision, assurance cannot be provided thereon as ‘adequacy’ is not identifiable and is 
not capable of consistent measurement or evaluation by the auditor as there are no criteria 
against which this could be tested. 
 

9. If assurance is required on the financial provision itself, the preconditions of an assurance 
engagement have to be met before such an engagement can be performed. 
 

10. The preconditions for an assurance engagement are as follows (as discussed in 
International Framework for Assurance Engagements): 

 The roles and responsibilities of the appropriate parties are suitable in the 
circumstances (i.e. referring to the different roles of the Department, the ‘applicant’, 
‘holder’ or ‘holder of a right or permit’, and the external auditor)  

 The engagement exhibits all of the following characteristics 

o The underlying subject matter is appropriate (i.e. a provision, expressed in 
financial terms, that is intended to ensure the availability of sufficient funds to 
undertake rehabilitation and remediation of identified prospecting, exploration, 
mining or production operations) 

o The criteria (i.e. the regulations and appendices) to be applied in the preparation 
of the subject matter information (i.e. the calculated financial provision that is 
submitted to the Minister) are suitable, including that they exhibit the following 
characteristics: 
 Relevance 
 Completeness 
 Reliability 
 Neutrality 
 Understandability 

o The criteria is available to the intended users 
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o The auditor expects to be able to obtain evidence to support his/her opinion/ 
conclusion 

o The opinion/ conclusion is to be contained in a written report 

o The engagement has to have a rational purpose. 
 
[Note:  Owing to the fact that there exists a number of uncertainties around the 
involvement of the auditor and the nature of the financial provision, as highlighted in this 
comment letter, we have decided not to provide a comprehensive discussion of these 
preconditions at this stage, including whether or not the criteria to measure or evaluate the 
financial provision in appendix 1 or 2 of the proposed regulations meet the characteristics 
of ‘suitable criteria’.] 

 
The nature of the information that is subject to ‘audit’ 

11. Regulation 12(5) refers to the financial provision contemplated in regulation 11(1) and to 
the adjustment to the financial provision contemplated in regulation 11(2). Regulation 11 
is written in the context of the annual review, assessment and adjustment of the financial 
provision. It is not clear whether an ‘audit’ is required of the financial provision in the initial 
application for a new development (in terms of appendix 1) or only in relation to the 
subsequent annual review of the financial provision for an existing development (in terms 
of appendix 2).  

 
12. A specific matter that has to be considered when assurance is required (whether 

reasonable assurance or limited assurance), is whether assurance is required on historical 
financial information or prospective financial information or information other than financial 
information. From the description and requirements of the financial provision in terms of 
the proposed regulations, it can be concluded that the nature of the subject matter 
information is financial information. 
 

13. With regard to the distinction between historical financial information and prospective 
financial information, these two terms are defined as follows in the International Standards 
of the IAASB: 
 
Historical financial information is information expressed in financial terms in relation to a 
particular entity, derived primarily from that entity’s accounting system, about economic 
events occurring in past time periods or about economic conditions or circumstances at 
points in time in the past. 
 
Prospective financial information means financial information based on assumptions about 
events that may occur in the future and possible actions by an entity. It is highly subjective 
in the nature and its preparation requires the exercise of considerable judgement. 
Prospective financial information can be in the form of a forecast, a projection or a 
combination of both, for example, a one year forecast plus a five year projection. 
 

14. The information used in calculating the financial provision relating to appendix 1, i.e. in the 
case of a new development, before any disturbance has been effected on the site is not 
historical financial information as this does not relate to economic events occurring in past 
time periods and is further not part of the applicant’s or holder’s accounting system. The 
information could fall within the definition of prospective financial information which means 
that ISAE 34001 and the preconditions of an assurance engagement in ISAE 3000 

                                                           
1 ISAE 3400 The Examination of prospective financial information 
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(Revised)2 as described in paragraph 10 above would be applicable and have to be met 
before assurance can be provided.  
 

15. The information used in calculating the financial provision relating to appendix 2, i.e. in the 
case of an existing development where disturbance has been effected on the site would 
appear to fall within the definition of historical financial information as there is a past 
economic event (i.e. the activities that have already taken place and the related damage 
or disturbance) and the financial provision would be in respect of the cost relating to the 
rehabilitation and remediation of the environmental impacts that have been caused 
through prospecting, exploration, mining or production operations. Although appendix 2 
requires adjustments of “CPI plus 2%” for a three year period, it would appear that the 
“Year 0” estimate is based on historical financial information. When assurance on historical 
financial information is required, the International Standards on Auditing (ISAs) are 
applicable and the preconditions of an audit in terms of the ISAs would have to be met 
before such an engagement can be accepted. These preconditions are similar to those 
described in paragraph 10 above. 
 

16. In the case of the latter, namely a financial provision that is based on historical financial 
information, a question that arose during SAICA’s consideration of this comment letter, is 
whether the Department has considered the alignment of the financial provision required 
in terms of the proposed regulations (the regulatory financial provision) with the provision 
that the ‘applicant’, ‘holder’ or ‘holder of a right or permit’ would include in its financial 
statements prepared in accordance with an applicable financial reporting framework, such 
as the International Financial Reporting Standards (IFRS). 
 
Such alignment or clarification will have a significant impact on the uncertainty that exists 
regarding the nature and determination of the regulatory financial provision, as well as the 
work effort of both the audited entity and the auditor, including the potential cost of any 
assurance engagement with respect to the regulatory financial provision. 
 
Consider the following: 
 

 A provision in terms of IFRS in essence, is an accounting estimate, at the reporting 
date (i.e. the last day of the financial year), of the future clean-up costs of the 
environmental impacts of prospecting, exploration, mining or production operations 
(including, but not limited to, costs of rehabilitation, remediation, decommissioning, 
closure activities and other subsequent activities that may have to be undertaken). 

 The IFRS provision is only recognised in respect of past events as at the reporting 
date, i.e. damage and disturbance that have already been effected on the site / incurred 
at the end of the reporting period (i.e. it does not recognise future damage). As the 
provision is reviewed from year to year, any damage and disturbance effected in 
subsequent periods will be taken into account when determining the IFRS financial 
provision at the end of those subsequent periods. 

 The IFRS provision is measured as the present value of the expected cash flows to 
settle the obligation to rehabilitate and remediate (in accordance with the relevant 
rehabilitation, decommissioning and closure plans) the damage and disturbance that 
has already been effected / incurred as at the reporting date. 

 It is relevant to understand whether the IFRS provision would satisfy the “Year 0” 
calculation as required in terms of appendix 2 of the proposed regulations; in respect 
of both “Total 1” (current premature closure cost) and “Total 2” (the present value of 
residual environmental impacts). 

                                                           
2 ISAE 3000 Assurance engagements other than audits or reviews of historical financial statements 
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 If so, the IFRS provision, as recognised, measured and disclosed in the financial 
statements of the reporting entity, would already have been audited as part of the 
external auditor’s audit of the reporting entity’s financial statements for the period under 
review. It should however be noted that the auditor’s opinion is on the financial 
statements as a whole and not specifically on the provision. Still, the audit evidence 
obtained with respect to the IFRS provision would have formed part of the auditor’s 
overall audit evidence in relation to forming an opinion on the financial statements as 
a whole.  

 Significant efficiencies would be possible if the IFRS provision could be the starting 
point, requiring some specific and identified adjustments set out in the appendix to the 
regulations in order to produce the regulatory financial provision. Such approach would 
have to be clarified and described properly in the regulations. 

 
The “auditor’s report” required 

17. The words in proposed regulation 12(5)(b) ‘included in the form of an auditor’s report’ is 
not clear. Is the intention of the Department that a separate engagement with a separate 
auditor’s report/ opinion is required?  
 
This would appear to be the case, i.e. an auditor’s report in addition to the auditor’s report 
on the audit of the financial statements of the ‘applicant’, ‘holder’ or ‘holder of a right or 
permit’. However, this should be clarified (also refer to earlier comments relating to the 
meaning of ‘audit’ and clarification regarding the involvement of the external auditor in this 
comment letter).  
 
If such a separate engagement with an opinion specifically on the financial provision is 
required we believe that ISA 8053 would be applicable in addition to the ISA 100-700 

series. 
 

18. The Department may want to consider whether an agreed-upon procedures engagement4 

as mentioned in paragraph 4 above would suit their needs instead of the auditor providing 
assurance. In an agreed-upon procedures engagement, the procedures to be performed 
are agreed upfront between the parties involved and the procedures must be objective as 
the auditor may not apply professional judgement in these engagements. The auditor 
reports his/her factual findings based on the performance of the agreed-upon procedures. 
The user/(s) of the report interpret the findings and derive their own assurance or comfort 
from the report.  
 

A single engagement (and report) or multiple engagements (and reports) 

19. It is essential that the regulations clarify whether an ‘audit’ is required per permit or right, 
or is required per ‘holder’ as one holder could have more than one permit or right. There 
is a significant difference in terms of work effort and cost in undertaking a single assurance 
engagement to express an opinion in relation to the holder’s regulatory financial provisions 
overall (i.e. in relation to the holder’s permits and rights as a whole), or expressing an 
opinion with respect to each individual permit or right. 
 

Requirements to exclude from the regulations 

20. Proposed regulation 13(3) requires an independent auditor to sign off on the information 
relating to financial aspects included in the documentation that is submitted to the Minister. 

                                                           
3 ISA 805 Special Considerations – Audits of single financial statements and specific elements, accounts or 
items of a financial statement 
4 ISRS 4400 Engagements to perform agreed-upon procedures regarding financial information 
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This is a management function that cannot be performed by the auditor and should be 
removed from the proposed regulations. 

 
21. The regulations could rather be clear in specifying in detail what documentation is to be 

submitted by the entity (i.e. the ‘applicant’, ‘holder’ or ‘holder of a right or permit ’) as part 
of the submission, which could include, for example, the entity’s audited financial 
statements and the auditor’s report thereon. 
 

General comments 

22. Clause 13.1 of the trust deed which is included in appendix 4 of the proposed regulations 
is conflating financial reporting and auditing issues. It would be advisable to separate 
these matters, for example: 
 

 13.1 (a)  “The Trustees shall cause proper books of account to be kept for the Trust 
and shall cause the Trust to prepare financial statements for each financial year (which 
shall be reckoned from 1 March to the end of February) in accordance with [the 
financial reporting standards].” Note that the regulations would have to specify which 
financial reporting standards should be applied (for example, IFRS or the IFRS for 
Small and Medium-sized Entities), or prescribe the use of the same financial reporting 
standards as those applied by the related ‘applicant’, ‘holder’ or ‘holder of a right or 
permit’ in the preparation of its financial statements, or indicate that the trustees of the 
trust may determine which financial reporting standards should be applied (i.e. there 
are no prescribed financial reporting standards). 

 13.1 (b)  “The trustees shall appoint an independent auditor for each financial year of 
the trust for purposes of auditing the financial statements in clause 13.1 (a).” 

 
23. The use of the term ‘environmental audit report’ in proposed regulations 12(8) and 16(12) 

should either be defined or renamed as the meaning is not clear. It does not seem to relate 
to a report by the auditor. 

 
24. The definition of ‘auditor’ in the proposed regulations requires the auditor to be suitably 

qualified with requisite experience to audit the adequacy of the financial provision. There 
are no further criteria in the regulations to describe what ‘suitably qualified with requisite 
experience’ means and whether this will be assessed by the Minister or Department. A 
registered auditor registered with the IRBA is however required to comply, amongst other, 
with the IRBA Code of Professional Conduct for Registered Auditors, with International 
Standard on Quality Control (ISQC 1), Quality control for firms that perform audit and 
reviews of financial statements, and other assurance and related services engagements, 
and other auditing pronouncements as defined in the Auditing Profession Act (Act 26 of 
2005). This includes relevant ethical and independence requirements of the IRBA which 
require the auditor to only accept an engagement for which he/she has the appropriate 
knowledge and skills (i.e. competence to perform a given engagement). It is suggested 
that the definition be amended to simply state that the person must be registered with the 
IRBA. 

 
25. The definition of a ‘holder’ and the ‘holder of a right’ could be clarified in respect of the 

audit requirements relating to that ‘holder’ and ‘holder of a right’. As described in paragraph 
19 above, it is not clear if an audit of each permit or right is required or whether one audit 
is required for all the permits or rights that one holder might have.  
 

26. In respect of calculating “Total 1” (current premature closure cost) in appendix 2: The 
adequacy/ sufficiency of escalating the cost with CPI +2% for 3 years as a substitute for 
the preliminary and general costs, and contingencies for closing a mine should be carefully 
considered as well as how this compares to a provision in terms of IFRS. 


