
 

Companies Act, 2008 
       
Errors and issues requiring Rectification: we have made assumptions on the rectifications proposed since the Notice contains no detailed wording 
 
Page and Line numbers in the first column refer to the corresponding page and line of the English version of the Companies Act, 2008, as printed in Gazette 32121 on 9 April 2009  
Shaded lines indicate items not included in Notice 1663 
Page and 
Line  

Section or subsection  Assumed problem wording  Issue  Rectification  

P20/L28  1 “amalgamation or merger”  “ore” ` Spelling  Replace with ‘or’  
P20/L47 1 “Banks Act” “Banks Act, 1993 (Act 124 of 1993)” External reference error Banks Act, 1990 (Act 94 of 1990) 
P24/L6 1 “distribution” “one more” Omission Insert “or” between “one” and “more”. 
P24 / L12  1 “distribution”  “is”  Spelling  Replace with ‘as’  
P24 / L24  1 “distribution  “by one more holders”  Omission  Insert ‘or’ between “one” and “more” 
P24/L28  1  UNKNOWN Omission UNKNOWN 
P26/L12 1 “group of companies”  “that share a holding company or subsidiary 

relationship” implies that the definition of 
group could extend to two fellow 
subsidiaries, thereby causing a deviation 
from the definitions in Financial Reporting 
Standards 

Definition Amend wording of full definition to: 
“A holding company and all its subsidiaries” 

P26 / L29  1 “inter- related”  “2(1)(d)” Reference error Restore section 2(1)(d): 
“(d) three or more persons are inter-related if the first and 
second such persons are related, the second and third 
such persons are related, and so forth in an unbroken 
series.” 

P26 / L36  1 “knowing”  “or”  Inclusion Insert “or” at the end of paragraph (a)  
P28/L54  1 “prescribed officer”  “66(11)”  Reference error Change reference to “section 66 (10)”.  
P30/ L1 1 “private company”  ‘is not a company or a personal liability 

state- owned company’  
Syntax Revise to read:  

‘(a) is not a personal liability company, or a state-owned 
company;’  

P30/L22 1  “registered trade union” A registered trade union is not necessarily a 
recognised trade union as a limited number 
of people can register a union, but it will 
only be recognised by the employer if it has 
a certain number of members amongst the 
employees of a company 

Definition Revise to read “ representative trade union means a 
registered trade union, or two or more registered trade 
unions acting jointly, that have as members the majority of 
the employees employed by an employer in a workplace as 
defined in Section 14 of the Labour Relations Act (Act No 
66 of 1995)” 

P32/L5 1 “special resolution The expression “special resolution” is used 
in some sections in a manner that 
necessarily requires its application to a 
close corporation, and in other cases, to an 
external company, whose governing law 
may not use an equivalent concept. 

Definition Replace the definition with the following:  
“special resolution” means —  
(a) in the case of a company, a resolution adopted —  
(i) at a shareholders meeting, with the support of at least 
75% of the voting rights exercised on the resolution, or a 
lower percentage as contemplated in section 65 (10); or  
(ii) by holders of a company’s securities acting other than 
at a meeting, as contemplated in section 60; or  
(b) in the case of any other juristic person, a decision by 
the owner or owners of that person, which requires the 
highest level of support in order to be adopted, in terms of 
the relevant law under which that juristic person was 
incorporated;” 

 
 
 
 



 

Page and  
Line  

Section  Assumed problem wording Issue  Rectification  

P32/L11 “state-owned company” State-owned company is not defined in the 
PFMA 

External reference error Definition of State-owned company should be amended to 
state that “a State-owned company  means an enterprise 
that is registered in terms of this Act as a company, and 
either (a) is a public entity as defined in Schedule 2 and 3 
of the Public Finance Management Act, 1999 (Act No 1 of 
1999); or (b) is owned by a municipality, as contemplated 
in the local Government: Municipal Systems Act, 2000 (Act 
no 32 of 2000) and is otherwise similar to an enterprise 
referred to in paragraph (a). 

P32/L62  2(1)  Paragraph (d), which gave meaning to the 
concept of ‘inter-related persons’ was 
excised.  
The term however, remains used 
throughout the Act, but now without any 
certainty as to its meaning  

Reference error Restore section 2(1)(d): 
“(d) three or more persons are inter-related if the first and 
second such persons are related, the second and third 
such persons are related, and so forth in an unbroken 
series.” 

P36/L15  4(1)(a)  “aggregate” unclear and wrong terminology 
- what is relevant is the consolidated group 
position vertically downwards from the 
company in question (which will include the 
aggregate of  assets and liabilities in the 
group). 
Reference to liabilities “fairly valued” is 
particularly inappropriate as it introduces 
the market value of the liabilities, which 
should be irrelevant to the consideration as 
the company owes a particular amount, 
which may well be different to the fair value 
of the that loan – particularly for a 
distressed company where the fair value of 
the liabilities will be lower because of 
doubts relating to recoverability 

Conflict with other provisions. 
The amended wording as provided was 
agreed to by dti in their response to 
Parliament on the submissions made on the 
Companies Bill in 2008 

That Section 4 be re-written as follows: 

4(1) For any purpose of this Act, a company satisfies the 
solvency and liquidity test at a the relevant  time if, 
considering all reasonably foreseeable financial 
circumstances of the company at that time— 

(a) the total assets of the company as fairly valued, exceed 
the liabilities of the company; and 

(b) it appears that the company will be able to pay its debts 
as they become due in the ordinary course of business for 
a period of— 

(i) 12 months after the date on which the test is considered; 
or (ii) in the case of a distribution contemplated in 
paragraph (a) of the definition of ‘distribution’ in section 1, 
12 months following that distribution. 

(2) For the purposes contemplated in subsection (1) — 
unless the Memorandum of Incorporation of the company 
provides otherwise, a person applying the test in respect of 
a distribution contemplated in paragraph (a) of the 
definition of ‘distribution’ in section 1 is not to regard as a 
liability any amount that would be required, if the company 
were to be liquidated at the time of the distribution, to 
satisfy the preferential rights upon liquidation of 
shareholders whose preferential rights upon liquidation are 
superior to the preferential rights upon liquidation of those 
receiving the distribution. 
 
3) If the company is a holding company, then, the tests 
contemplated in s4(1) must also be satisfied for the 
consolidated group 

P36 / L40  4(2)(c)  ‘a person . . .is not to be regarded as a 
liability’  

Syntax Restore original wording:  
‘a person . . . is not to regard as a liability’  

 



 

Page and  
Line  Section  Assumed problem wording Issue  Rectification  

P38/L23  6(1)  In respect of listed companies, an 
exchange requires a parallel ability to 
approach a court to declare an agreement 
or transaction to be an avoidance tactic.  
This is needed to ensure the prospectus 
listing provisions can be properly enforced  

Inclusions Replace the expression ‘or Panel” with the expression “, 
the Panel, or an exchange in respect of a company listed 
on that exchange,”  

P42 / L33  6(14)(a)  ‘subsection 13’  Syntax, grammar Insert parentheses to read ‘subsection (13)’  
 

P46/ L43  11(1)(ii)  UNKNOWN Omission Section 11(1)(ii) does not exist and our assumption is that 
it refers to section 11(1)(a)(ii). Please see reference to 
11(1)(a)(ii). 

P46/ L43  11(1)(a)(ii)  The intention was to have identical 
provisions governing company names in 
this Act, and business names in the CP Act. 
This symbol was omitted. 

Omission It could be rectified by regulation, if no other changes were 
being made to this section of the Act.  
Insert’@’ following ‘#‘.  

P48/ L5 11(2)(a)(i)  “unless the company"  
The syntax of the sentence permits two 
companies to have identical names if they 
are part of a group of companies.  
Presumably, the intent was to permit only 
similar — not identical — names for 
separate companies within the same group. 

Inconsistency Revise the provision to read:  
(2) The name of a company must —  
(a) not be the same as —  
(i) the name of another company, registered external 
company, close corporation or cooperative;  
(ii) same as at present;  
(iii) same as at present;  
(iv) same as at present;  
(b) not be confusingly similar to a name, trade mark, mark, 
word or expression contemplated in paragraph (a), unless  
(i) in the case of similar names, the names are of 
companies within a group of companies; or  
(ii) in any other case, the company is lawfully entitled to 
use the trade mark, mark, word or expression;  
(c) the present (b);  
(d) the present (c).  

P50 / L54  12(2) (a) and (b) UNKNOWN Inconsistency UNKNOWN 
P50 / L54  12(8)  “...the Commission may consider any 

relevant conduct"  
The wording is too restrictive, since the 
matter may also be considered by a court, 
which should be afforded at least equivalent 
powers 

Inconsistency Insert ‘or a court’ immediately after ‘the Commission”  

P52 / L5  12 (9)  Defensive name reservation. 
This provision is inconsistent with the 
transitional arrangements, which provided 
for survival of current registrations. 

Inconsistency Harmonize with Schedule 5, Item 8(3)(b).  

 
 
 
 
 
 
 
 
 



 

Page and  
Line  Section  Assumed problem wording Issue  Rectification  

P52/L15  13(1)  ‘or three of more persons’  
The provision has flaws.  
The requirement that every non-profit 
company must have at least three 
incorporators is inconsistent with the 
provisions that it is not required to have 
members, and will frustrate the ability of the 
state, or of juristic persons to form non-
profit companies to carry out public benefit 
purposes, and the ability of international 
NGOs to structure South African operations 
as a self-directing non-profit company. 

 Inclusion Replace the opening words to read:  
One or more persons may incorporate a profit company, 
and an organ of state or a juristic person acting alone, or 
any three or more persons acting in common, may 
incorporate a non-profit company, by -  

P52/ L23  13 (2)(a)  Notice of Incorporation  
The Act does not require the Notice of 
incorporation to be in a prescribed form, but 
several sections of the Act do either 
explicitly or implicitly require certain matters 
to be addressed.  
It would be better for consistency of filing 
and information available to the registry and 
the public, if the form were to be prescribed 

Inclusion  This issue could be addressed by regulation. 
An explicit reference in the Act to a prescribed form would 
provide greater certainty.  
This can be resolved by inserting the words “in the 
prescribed form” after “filed” at the beginning of section 13 
(2)(a).  

P56/L16  
and 24  

15 (4) and (5)  The inclusion of “rules” does not promote 
transparency as these are often not 
generally accessible. Furthermore, 
confusion could arise between “rules” and 
“policies”. 

Inconsistency That “rules” be deleted from Section 15(6) 

P58/L46  16(9)  There is a conceptual error in allowing 
amendments to company names to take 
effect as of the filing date of the Notice of 
Amendment. This could lead to fraud. 

Inconsistency Replace subsection (9) with the following:  
“(9) An amendment to a company’s Memorandum of 
Incorporation takes effect —  
(a) in the case of an amendment that changes the name of 
the company, on the date set out in the amended 
registration certificate issued by the Commission in terms 
of subsection (8), read with section 14 (1)(b)(iii); or  
(b) in any other case, on the later of—  
(i) the date on, and time at, which the Commission accepts 
the filing of the Notice of Amendment; or  
(ii) the date if any, set out in the Notice of Amendment.”  

P58/L46  16(19)  UNKNOWN Inconsistency Section 16(19) does not exist and our assumption is that it 
is referring to section 16(9). Please see reference to 16(9). 

  



 

Page  and  
Line  

Section  Assumed problem wording Issue  Rectification  

P 62/L11  19(5)  This subsection deems third parties to have 
notice of ring-fencing provisions in a 
company’s MoI. However, it contains an 
incomplete cross-reference, and it fails to 
refer to the use of the unique suffix required 
for such company’s as part of their names 
which is both purpose of the suffix 
requirement, and the best form of notice a 
third party would ever have. 

Reference error and inconsistency Replace the subsection with the following:  
“(5) A person must be regarded as having knowledge and 
notice of—  
(a) any provision of a company’s Memorandum of 
Incorporation contemplated in section 15 (2)(b) or (c) if the 
company’s name includes the element “RF” as 
contemplated in section 11 (3)(b), and the company’s 
Notice of Incorporation or a subsequent Notice of 
Amendment has drawn attention to the relevant provision, 
as contemplated in section 13 (3); or  
(b) the effect of subsection (3) on a personal liability 
company.”  

P62 / L45  
P62 / L48  

20 (4) and  
(5)  

“take proceedings”  Syntax, grammar Replace ‘take proceedings to’ with ‘apply to a court for an 
appropriate order to’  

P62 / L45 20(4) Rights are given to trade unions 
representing employees but not to 
employees who are non-represented 

Inconsistency Rephrase these sections to include the rights of employees 
that are not represented by a trade union. 

P66/L1 22 (1)(b) “trade under insolvent circumstances” 
This section refers to common business 
practice and many companies are insolvent 
on a day to day basis but can continue 
trading. This will also be difficult to monitor, 
by the company as well as the Commission 

Inconsistency Delete section 22(1)(b) 
 

P 66 / L31  23 (2)  “one or more of the  
following activities”  
The intention was to exempt a company 
from the status of an “external company” if 
it did nothing more than the things listed. In 
other words, those things alone do not 
constitute doing business within the 
republic. Something more would be 
needed.  
As the provision now reads, any one of the 
exempted activities has become the basis 
for requiring the company to register.  
The clause will be detrimental to the 
economy by effectively driving away casual 
and short-term engagements of foreign 
companies in the Republic. 

Inconsistency  Amend the wording to read:  
“ ... a foreign company is not to be regarded as “conducting 
business or non-profit activities, as the case may be, within 
the Republic” unless that foreign company is engaged in, 
or has engaged in, something more than the following 
activities within the Republic:”  

  



 

Page and 
Line  Section  Assumed problem wording Issue  Rectification  

P68/L36  24 (3)(b)  The clause suggests that companies must 
track and record details of past directors for 
seven years after they leave the company. 
That is surely not the intent. 

Provision incomplete Replace with the following:  
“(b) a record of its directors, including —  
(i) with respect to each current director at any particular 
time, all the information required in terms of subsection (5); 
and 
(ii) with respect to each past director, the information 
compiled in terms of sub-paragraph (i), which must be 
retained for 7 years after the director retired from the 
company. 

P 68/L47  24(3)(d)  Misalignment of a clause. Formatting Replace the paragraph with:  
“(d) notice and minutes of all shareholders meetings, 
including  

 (i)  all resolutions adopted; and 
 (ii) any document that was made available by the 

company to the holders of securities in respect of any 
such resolution for seven years after each such 
resolution was adopted.”  

P 72 / L6  
 

26(3) It is inconsistent with the language and 
provisions of this Act relating to company 
records.  
It is also partly redundant, since the same 
rights of inspection had already been 
afforded to shareholders by subsection (1).  
And by falling outside the ambit of 
subsection (2), this provision allows for a 
right of access that is not harmonized with 
the constitutional scheme as set out in the 
Promotion of Access to Information Act.  
In the result, this provision creates 
inconsistency and uncertainty. 
It would be better to allow the maximum 
charge to be set from time to time by 
regulation. 

Inconsistency Replace subsections (1) and (2) to read:  
(1) A person –  
(a) who holds or has a beneficial interest in any securities 
issued by a company has a right to inspect and copy the 
information contained in the records of the company— 
 (i) mentioned in section 24(3)(a), (b),(c)(i) and (ii), (d) and  
(e); or  
(ii) contemplated in section 24(4)(a) or (b) without any 
charge for any such inspection, or upon payment of no 
more than the prescribed maximum charge for any such 
copy; or  
(b) not contemplated in paragraph (a) has a right to inspect 
the securities register, or the register of directors, of a 
company upon payment of an amount not exceeding the 
prescribed maximum fee for any such inspection.  
(2) A person –  
(a) has a right to any information of a company, in addition 
to the rights set out in subsection (1), to the extent granted 
by its Memorandum of Incorporation, as contemplated in 
subsection (3); and  
(b) may exercise the rights set out in subsection (1), or 
contemplated in paragraph (a) —  
 (i) for a reasonable period during business hours; 
 (ii) by direct request made to a company in the prescribed 
manner, either in person, or through an attorney or other 
personal  representative designated in writing;  
or  
(iii) in accordance with the Promotion of Access to 
Information Act, 2000 (Act No. 2 of 2000).  
 
Renumber the present subsection (2) to be subsection (3). 
Delete the present subsection (3).  

P 72/L16 26(6) UNKNOWN Omission Line 16 refers to section 26(5) – refer to next line for 
comment on section 26(6) 

 



 

Page and 
Line  Section  Assumed problem wording Issue  Rectification  

P 72/ L17  26(6) The offence provision of s 26(6) enforces 
the access rights in section 26(6), but not 
those added in s 31. In the interests of 
equal status, this section should be 
amended to also enforce the access rights 
now set out in s 31. 

Omission In both paragraph (a) and (b), insert ‘or section 31’ at the 
end of the clause.  

P72/L46 27(6) “the financial year will be regarded to have 
ended on the next following business day” 
The provision is common legal practice  but 
has no relevance in financial reporting 

The financial year cannot be changed every 
year based on public holidays. 

Delete section 29(6). 

P74/L26 29(1)(d) “produced” 
Financial statements are produced over a 
period of time, but the published date is the 
date when the statements are available for 
public view.  

Syntax, grammar Replace “produced” with “published”. 

P74/L28 29(1)(e) “first page” 
The fact that the statements are prepared 
and by whom are already required to be 
prominent, which does not necessarily 
imply on the first page. 

Inclusion Delete “first page”. 

P76/L5  29(5)(b)  “consistent with”  
Ambiguity of ‘consistent’. Some readers 
believe “consistent with” may be construed 
as “identical to”, leaving no scope for local 
adaptation. What was intended was general 
concordance with IFRS. 

Grammar, syntax Replace “consistent with” with “concordant with”  
Concordant is defined as “harmonious or agreeing” 

P76/L15  29(6)(a)(i)  “do not comply”  
The offence in this section is needed, but 
should be qualified. 

Inconsistency Replace the clause with the following:  
“(i) fail, in a material way, to comply with the requirements 
of subsection (1); or”  

P 76/L38  30(2)(b)(ii)(aa)  “at the option of the company”  Ambiguity  Replace the clause with the following:  
“(aa) audited voluntarily if the company’s Memorandum of  
Incorporation or a shareholder’s resolution so requires, or if 
the Company’s board has so determined; or”  

P76 / L49 30(3) The unqualified application of the entire 
provision to all companies. 
Single shareholder companies (who would 
have been outside the scope of the 
requirement to prepare an AFS) are now 
required to follow all of the formalities of 
approval of the AFS by board and 
shareholders, and must do so, even if they 
have been exempted from having the 
statement reviewed or audited. 

Inconsistency Immediately following the word “company”, insert “, other 
than a company contemplated in subsection 2A(a) or (b). 
 

P80/L1 30(7)(a) “categories of any private companies” 
This section states that it is applicable to 
“private companies”. This leads to the 
inadvertent exclusion of other companies, 
e.g. non-profit companies, public liability 
companies. 

Inclusion Change this section to state “categories of  companies, 
other than public companies” 

 
 
 



 

Page and 
Line  

Section  Assumed problem wording Issue  Rectification  

P 86/L50  38(2)  “may be retroactively authorized”  
No time limit is stipulated for retroactive 
authorization, creating an unintended 
avenue for fraudulent abuse. 

Omission At the end of the clause, insert “within 60 business days 
after the date the shares were issued”.  

P 90/L5  40(5)  “not negotiable”  
Uncertainty as to meaning of the term. 

Provision incomplete Replace “not negotiable by the company at the time” with 
“negotiable by the company only at some time after”  

P 94 / L31  43(2)(a)  “otherwise”  Omission  Needs to be inserted immediately following ‘provided’.  
P96 / L22  44 (2)  “Except”  Omission.  Needs to be inserted at the beginning of the subsection.  

P98 / L37  45(3)(b)  

Wording is now inconsistent with the 
parallel provision at section 44(3)(b)  
This creates a strong indication that the test 
in the parallel cases is not in fact the same. 

Inconsistency The second clause from paragraph (b) should be restored: 
“the terms under which the financial assistance is proposed 
to be given are fair and reasonable to the company” 

 
  



 

Page and 
Line  Section  Assumed problem wording Issue  Rectification  

P102/L23  
 

48(2)  
 

First, there is ambiguity whether the 
Solvency and liquidity test applies to a 
subsidiary acquiring shares in its holding 
company. Section 46, read with the 
definition of ‘distribution’ clearly says the 
rule does apply, but section 48 (2)(b) 
seems (by omission) to imply otherwise.  
Second, there is a conflict between s. 48 
and section 114. S. 48 allows the company 
to acquire its own shares, provided that it 
satisfies the solvency and liquidity test. It is 
silent on who within the company may 
make that decision, though the necessary 
implication of 48 (7) - which imposes liability 
on directors - is that the Board has authority 
to cause the company to exercise its s. 48 
power.  
s. 114 allowing the Board to propose and - 
if approved - implement a scheme of 
arrangement which, among other things, 
might involve a share buy back. This 
proposal requires a special resolution, is 
subject to court review if more than 15% 
vote against it, and gives rise to appraisal 
rights.  
The issue is, why can the board alone 
make a share buy back decision in terms of 
s 48, but a special resolution is required to 
approve a share buy back in terms of s. 
114?  
The distinction is that s 48 is designed to 
deal with casual, or one-off, decisions to re-
acquire shares on a scale that does not 
amount to a re-structuring of the company’s 
capital structure, while s 114 is designed to 
address wholesale fundamental changes to 
the company’s capital structure.  But that 
distinction is not clearly expressed, creating 
a potential for arbitrage. A company could 
abuse s 48 to avoid the onerous standards 
of s 114 (and all of chapter 5). Furthermore, 
since the board would determine the price 
at which the company would re-acquire the 
shares, there is potential for abuse if the 
shares are acquired from a director or 
prescribed officer. At the same time, it does 
seem desirable to retain distinct schemes 
for the different purposes, and to allow the 
Board to act without a special resolution, in 
respect of the matters for which s 48 was 
intended, unless a director or officer may 
benefit from the decision. 

Ambiguity, inconsistency 1. Alter the opening provisions of section 48(2) to read:  
“(2) Subject to subsection (3) and (8), and if the decision to 
do so satisfies the requirements of section 46 -  
(a) the board of a company may determine that the [a] 
company [may] acquire a number of its own shares, [if the 
decision to do so satisfies the requirements of section 46]; 
and;  
(b) the board of [any] a subsidiary [of a] company may 
determine that it acquire shares of [that] its holding 
company, but —  
2. Add to section 48 the following new subsections (8) and 
(9)  
“(8) A decision by the board of a company contemplated in 
subsection (2)(a) –  
(a) must be approved by a prior special resolution of the 
shareholders of the company if any shares are to be 
acquired by the company from a director or prescribed 
officer of the company, or a person related to a director or 
prescribed officer of the company; and  
(b) is subject to the requirements of sections 114 and 115 
if, considered alone, or together with other transactions in 
an integrated series of transactions, it involves the 
acquisition by the company of more than 5% of the issued 
shares of any particular class of the company’s shares.  
(9) Section 41(4)(b), read with the changes required by the 
context, applies to subsection (8) for the purpose of 
determining whether a series of transactions are 
integrated.  

 



 

Page and 
Line  Section  Assumed problem wording Issue  Rectification  

P104/L4  48(6)   ‘may’ should be ‘must’?  
This section allows a company to seek 
court approval to remedy a specific type of 
error made by the company.  
One effect of that time limit is to leave the 
situation without remedy if the company 
fails to act within the time limit.  
It might be better to make the clause 
mandatory rather than permissive 

Inconsistency Replace ‘may’ with ‘must’  

P104 / L14 50(2)(b)(iv)(aa) UNKNOWN Inconsistency P104/L14 refers to section 48(7)(a) – refer to next line for 
comment regarding section 50(2)9b)(iv)(aa) 

P 106 / L14  50(2)(b)(iv)(aa)  ‘or’ should be ‘and’  
It is critical that both types of information 
must be recorded, not just one or the other. 

Inconsistency Replace ‘or’ with ‘and’.  

P116 / L2  58(1)  The words that appear following paragraph 
(b)  
This clause overlaps, but is different from 
section 58(3)(a), resulting in some 
uncertainty as to the intended application of 
the rules.  
In addition, it is inconsistent with section 62 
(3)(e)(i), which relates to the notice to be 
given to shareholders about their proxy 
rights. 

Inconsistency Remove subsection (3)(a).  

P120 / L36  61(3)(b)  ‘of’  Omission  Insert ‘of’ immediately after “as”  
P124/L47  62(7)(c)  The words following paragraph (c)  

These words are intended to form part of 
paragraph (c); they are not intended to 
qualify all of the preceding paragraphs, and 
result in error in their present form. 

Formatting 
 

Move the words into paragraph (c).  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

Page and 
Line  Section  Assumed problem wording Issue  Rectification  

P126/L23  
 

63 (4) and (5)  
 

These subsections replaced two other 
subsections, which dealt with other matters.  
The provisions substantially re-enact s 197 
of the 1973 Act. A possible intention was to 
preserve the prevailing system of exercising 
voting rights within companies. 
Unfortunately, the insertion of these 
provisions by themselves has had the 
opposite of the intended effect.  
Section 197 of the 1973 Act stood as an 
exception to the general voting rules, which 
were set out in sections 193 to 195. Those 
provisions entrenched the principle of 
proportionate voting according to invested 
capital in the company. Section 197 
provided for the exception of per capita 
voting in cases where a show of hands vote 
was called for.  
The new Act does not re-enact any 
equivalent for s. 193 to 195. And the 
wording of what was s 197 (1) has been 
significantly altered. 
Section 63(4) [the previous s 197] is no 
longer an exception to a general rule, it is 
the general rule. As such, it has converted 
the company from an entity controlled by 
shareholders in proportion to invested 
capital into one controlled by shareholders 
on a per capita basis, without exception.  
The result is inconsistent with every other 
section of the Act relating to voting power 
and control.  

Inconsistency The policy to preserve the existing regime of exercising 
voting power, as adopted by the Portfolio Committee, can 
be adhered to without the unintended consequences, by 
replacing subsections (4) and (5) with the following:  
(4) At a meeting of shareholders, voting may be either by 
show of hands, or by polling.  
(5) If voting is by show of hands, any person present and 
entitled to exercise voting rights has one vote, irrespective 
of the number of shares held or represented by that 
person. 
(6) If voting on a particular matter is by polling —  
(a) any shareholder who is present at the meeting and 
holds shares entitled to be voted on that matter; and  
(b) any person who is present at the meeting as a proxy 
representing a shareholder who holds shares entitled to be 
voted on that matter,  
is entitled to exercise all of the voting rights attached to the 
shares held by that person, or by the shareholder 
represented by that person, as the case may be.  
(7) Despite any provision of a company’s Memorandum of 
Incorporation, or agreement to the contrary, a polled vote 
must be held on any particular matter to be voted on at a 
meeting, if a demand for such a vote is made by any 
person having the right to vote on that matter,  either as a 
shareholder or a proxy representing a shareholder.  

P128 / L42  64(11)(a)(ii)  ‘as agreed at the meeting’  
These words should not form part of clause 
(ii) - they should qualify all of the preceding 
clauses, but result in error in their present 
form. 

Formatting Move the words to follow clause (ii), and be applicable to 
all of paragraph (a).  

P 130/L18  65 (4)  All words from “to enable ….”  
These words should not form part of 
paragraph (b); they should qualify all of the 
preceding paragraphs, but result in error in 
their present form. 

Formatting 
 

Re-align properly.  

P130/L 44  
and 54  

65(8) and (10)  “on any matter”  
Subsection (8) was amended to render 
unalterable the 50% standard for an 
ordinary resolution to remove a director, 
while retaining the right of the MoI to 
provide a higher standard for other ordinary 
resolutions.  
This results in unintended consequences in 
applying the ending words of both 
subsections (8) and (10). 

Inconsistency The required policy can be achieved without the 
unintended consequences by:  
In both subsections (8) and (10) replacing the final clause 
below paragraph (b) with the following:  
“provided that there must at all times be a positive margin 
of at least 10 percentage points between the highest 
established requirement for approval of an ordinary 
resolution on any matter, and the lowest established 
requirement for approval of a special resolution on any 
matter.”  



 

Page and 
Line  Section  Assumed problem wording Issue  Rectification  

P130/L60  65(11)  This subsection, which serves only to 
remind the reader of requirements set out 
elsewhere, is incomplete. 

Inclusion Delete the subsection. 

P132/L8  66(2)  UNKNOWN Provision incomplete No change deemed necessary to this section as the overall 
number of directors will be determined by the necessity to 
comply with all provisions of the Act 

P142/L8 72(4) UNKNOWN Provision incomplete Page 142 line 8 refers to section 71(10), please refer to 
next line on comments with regards to section 72(4). 

P142/L27  72 (4)  This subsection requires that certain 
companies appoint a “social and ethics 
committee”. The Act does not define that 
term, makes any further reference to such a 
committee, and assigns no function to such 
committees. The subsection introduces a 
policy, but leaves it incomplete. 

Provision incomplete Revise the subsection to define the intended scope of such 
committees 

P150/L49  77(3)(d)(ii)  The words following after clause (ii)  
The words falling at the end should apply to 
the whole of paragraph (d), not just to 
subparagraph (ii) 

Formatting Amend the provision to reflect the proper alignment.  

P162/L49  
 

84(1)(c)  
 

“as otherwise required by this Act to have 
its financial statements audited.”  
The purpose and effect of this clause are 
uncertain. S. 84 (1) limits the application of 
the entire chapter, and the insertion 
appears to be intended to widen the scope 
of that application so as to impose 
equivalent requirements on all companies 
that are required to have their AFS audited.  
But that is not the effect. A private 
company, required by the regulations in 
terms of s. 30(2)(b)(i) to have its AFS 
audited is nevertheless exempt from the 
obligation to appoint an audit committee, 
company secretary, and auditor, as that 
obligation is set out in s. 84(4).  
If the intention was to extend the obligation 
to appoint auditors, secretaries and audit 
committees to all such companies, then 
consequential amendments are needed at 
s. 84 (4) and (6), 86(1) and (3), 90(1), and 
94(2) and (9). 

Inconsistency Empower the Minister to apply additional obligations 
contained in Chapter 3 of the Act to companies required by 
Regulation in terms of Section 30(2)(b)(i) to have their 
financial statements audited.  It is not deemed necessary 
to force ALL companies so required to be audited to 
comply with ALL provisions in Chapter 3, e.g. certain non-
profit companies would incur unnecessary cost in doing so.  
The audit in itself provides additional assurance to 
stakeholders. 

  



 

Page and 
Line  Section  Assumed problem wording Issue  Rectification  

P166/L31  86(1)  “a person  
knowledgeable or experienced in relevant 
laws”  
The clause is slightly inconsistent with the 
formulation of section 86 (4), but the slight 
difference is significant. The wording of 
subsection (1) suggests an objective 
standard of knowledge or experience, 
implying that an appointment could be 
impugned and challenged in court on the 
grounds of the appointee’s actual 
knowledge and experience; by contrast, the 
wording of subsection (4) uses a subjective 
standard, meaning that the appointment 
cannot be impugned on those grounds, so 
long as the Board has acted in good faith.  
The two clauses need to be harmonized. 

Inconsistency The clause should be considered, and amendments 
drafted to (4), to remove the inconsistent effect, and give 
full effect to the intention.  
 
 

P176/26 94(7)(i) “including” 
The section specifies the requirement for 
audit committees to perform functions as 
per the board request that fall within the 
domain of management. This should not be 
specified as the audit committee is only 
responsible oversight, not implementation 

Inconsistency “Including” should be changed to “such as oversight of” 

P176/L36  94(8)(a)(ii)   “subsection (6)(d)”  Reference error Change to read “subsection (7)(d)”  
P182/L45  97(1)  “of”  

The correct word is “or”. The specific 
sections identified are not in fact “of this 
chapter”. The incorrect spelling results in a 
misstatement of the law and could have 
unintended consequences. 

Spelling  Change “of” to “or” 

P182/L45  97(1)  “(2)(c)(i)”  Reference error  Replace “44 (2)(c)(i)” with “44(3)(a)” 
Replace “45 (2)(c)(i)” with “45 (3)(a)”.  

P184/L8  
and 11  

97(2)(c) and (d)  “must”  Omission Insert “must” at beginning of each paragraph.  

P188/L46  100(13)(c)  Missing comma  Punctuation  Insert a comma following the reference to ‘paragraph (b)(ii)’  
P192/L12  101(6)(d)(vii)  ‘or not’  Grammar Delete ‘or not’ for consistency and grammatical 

correctness.  
P192/L33  102(1)  Missing comma  Punctuation  Insert a comma following ‘company’  
P194/L2  102(2)(b)  Redundant word  Grammar  Delete ‘to’ at start of clause.  
P194/L23  104(1)(d)  Misplaced commas  Punctuation  Amend Clause (i) to read:  

(i) authorised the issue of the prospectus or, under this Act,  
P194/L26  104(1)  Misaligned text  

The words following below paragraph (d) 
should apply to all of subsection (1). They 
are misaligned such that they apply only to 
paragraph (d). 

Formatting 
 

Correct the alignment.  

P196/L2  104(3)(d)  Errant word  Grammar Delete ‘that’ immediately following ‘and’.  
  



 

Page and 
Line  

Section  Assumed problem wording Issue  Rectification  

P196/L44  105(1)  There is a marker for paragraph (a), but no 
paragraph (b).  

Formatting Delete the paragraph marker and conflate the clauses to 
form a single statement. Renumber clauses (i) and (ii) to be 
paragraphs (a) and (b), respectively.  

P 200/L15  
 

108(7)  6%  
The fixed percentage rate was carried over 
from the 1973 Act.  
It might be better to use the regulations to 
fix the rate, or reference it to the Prescribed 
Rate of Interest Act, as done in section 
38(3) 

Inconsistency Use the formulation in s 38(3).  

P200/L25  109(1)(b)  Missing comma  Punctuation  Insert comma after ‘and’  
P204/L50 144(1) UNKNOWN Punctuation Page 204/ Line 50 does not refer to section 144, refer to 

next line for comment regarding section 114 
P204/L50  114(1)  Errant comma  Punctuation Delete comma following ‘company’  
P206/L5 144(2) UNKNOWN Syntax Page 206/ Line 5 does not refer to section 144, refer to 

next line for comment regarding section 114 
P206/L5  114 (2)  “or the offer or... if any”  Syntax  Delete the noted words.  
P206/L14  114(3)(e)  Redundant phrasing  

The proposed paragraph (e) was divided 
into what have become paragraphs (e) and 
(f).  However, the words that were moved to 
paragraph (f) were also left behind in 
paragraph (e). 

Formatting Delete “, and state the effect of the arrangement on those 
interests and persons” in (e) 

P208/L2  115(1)(b)  Misaligned words  
The phrase, ‘the Panel has issued . . . 
section 119(6).” is intended to apply to all of 
paragraph (b), and is not to be located 
within clause (iii).  
The expression “compliance notice” should 
read “compliance certificate” 

Formatting  Re-align to correct the error.  
Replace “notice” with “certificate”.  

P208/L16 155(2)(b) UNKNOWN Inconsistency Page 208 Line 16 refers to section 115(2)(b)(iii). Refer to 
next line for comments. 

P208/L16  115 (2)(b)(iii)  “substantially”  
Vague expression, inconsistent with the 
formulation used elsewhere. 

Inconsistency Delete “substantially”.  

P208/L26  115 (3) and (5)  Uncertainty as to time for actions to be 
taken. 

Omission In subsection (3)(a), insert “within 5 business days” at end 
of the paragraph.  
In subsection (3)(b), insert “within 10 business days” 
immediately following “application”  
In subsection (5)(a), insert “within 10 business days” 
immediately following “apply”.  

P212/L14 & 
18  
 

116(6)(b)  “of the”, in both paragraphs (ii) and (iii)  Grammar Delete ‘of the’ in both clauses (ii) and (iii).  

P212/L19 116(6)(b)(iii) errant comma Punctuation Delete comma following “merged”. 
  



 

Page and 
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P212/L24  116(7)  The phrase beginning ‘subject to 
subsection (8) ‘ 
The phrase, to the end of the subsection, is 
intended to apply to the entire subsection, 
and is not to be located within paragraph 
(b).  
Secondly, the reference to subsection (8) is 
incorrect. During preparation the order of 
subsections (8) and (9) was reversed, but 
the corresponding alteration to the cross-
reference was not made.  
Thirdly, the wording of the phrase creates 
some ambiguity as to the proper 
relationship between the statutory 
requirements, and any relevant agreement 
among the parties. That ambiguity ought to 
be removed, such that the agreements will 
govern the distribution of assets and 
liabilities, so long as that distribution 
satisfies the relevant statutory 
requirements.  
It is imperative that there be no suggestion 
that a private agreement might over-ride the 
statutory obligation to satisfy the solvency 
and liquidity test following a merger. 

Formatting, reference error.  
 

Correct the alignment.  
Change the phrase to read:  
“in accordance with the provisions of the amalgamation or 
merger agreement, or any other relevant agreement, but in 
any case subject to the requirement that each 
amalgamated or merged company must satisfy the 
solvency and liquidity test, and subject to subsection (9), if 
it is applicable.”  

P214/L19  117(1)(g)  Missing comma  Punctuation  Insert comma after ‘is made’  
P 218/L13  119(4)(b)  “compliance notice”  Inconsistency Replace “notice” with “certificate”  
P218/L21  119(5)  “compliance order”  Inconsistency Replace “order” with “notice”  
P218/L21  119(5)  “(4)(b)”  Reference error Replace “(4)(b)” with “(4)(c)”  
P218/L54  121(b)(i)  “compliance notice”  Inconsistency Replace “notice” with “certificate”  
P220/L1  122 (1)  Uncertainty as to the form of notice Omission Insert “and form” after ‘prescribed manner’.  
P220/L47  123(2)(a)(i)  ‘Section 48’  

This section is not the only section 
providing for share buy backs. 

Omission Amend section 123 (2)(a)(i) to read:  
“(i) a regulated company reacquires any of its voting shares 
as contemplated in section 48 (8) or in terms of a scheme 
of arrangement contemplated in section 114; or  

P222/L5  123(3)  Missing word  
For consistency, the time should refer to 
business days. 

Omission, inconsistency Insert ‘business’ immediately before ‘day’.  

 
 
 
 
 
 
 
 
 
 
 
 
 



 

 
Page and 
Line  Section  Assumed problem wording Issue  Rectification  
P224/L54  125(2)  Conceptual error.  

The requirement to make a comparable 
offer ought to apply equally when a buy 
back of company shares promotes a 
person to a position above the prescribed 
percentage of control. 

Provision incomplete Replace section 125 (2) with the following:  
(2) If –  
(a) a regulated company that has more than one class of 
issued shares reacquires any of its voting shares of a 
particular class or one or more particular classes, as 
contemplated in section 48 (8) or in terms of a scheme of 
arrangement contemplated in section 114 and, as a result, 
a person or a number of related persons hold securities of 
that company entitling the person or persons to exercise 
more than the prescribed percentage of the general voting 
rights of all issued securities of the company; or  
(b) a person acting alone, or two or more persons acting in 
concert, make an offer for any securities of a regulated 
company that has more than one class of issued 
securities, which if accepted could result in a person or a 
number of related persons hold securities of that company 
entitling the person or persons to exercise more than the 
prescribed percentage of the general voting rights of all 
issued securities of the company;  
that person or those persons acting in concert must make 
a comparable offer to acquire securities of each class of 
issued securities of the company.  

P230/L3  Chapter 6 Part A  ‘Part’  
Typing error: the ‘A’ is omitted 

Omission Insert ‘A’ after ‘Part’  

P232/L3  128(2)  “subsection (1)(f)”  Reference error Change to read “subsection (1)(g)”.  
P232/L49 128(1)(e) UNKNOWN Reference error Wrongly stated on document as 128(1)(e), please refer to 

section 129(7) 
P232/L49  129(7) “section 128(1)(e)”  Reference error  Change to read “section 128(1)(f)”.  
P238/L35  
 

134 (1)  Despite section 134 having three 
subsections, the initial subsection is not 
numbered. 

Omission Insert (1) after the section number and before the first 
word.  

P240/L25  135(3)  “remuneration and costs referred to in 
section 143”  
Section 143 refers to ‘remuneration and 
expenses’ 

Inconsistency  Replace ‘costs’ with ‘expenses’.  

P240/L39 
  

136(1)(a)  Missing comma.  Punctuation  Insert comma between ‘proceedings’ and ‘employees’.  

P240/L51  
 

136(2)  “any provision of an agreement”  
Possible unconstitutional formulation as it 
appears to permit arbitrary deprivation of 
creditors’ property with retrospective effect. 
Furthermore, the plain words are 
inconsistent with the policy reflected in 
section 134 

Inconsistency  Insert “any ensuing obligation of the company in terms of” 
immediately before “any provision”.  

P244/L32  139(2)(a)  ‘Incompetence”  Grammar Replace ‘Incompetence’ with ‘incompetence’.  
P248/L78  142(3)(b) UNKNOWN Grammar No line 78 and section 142(3)(b) does not state the 

wording “involved the company”. .Please refer to next line 
on Section 12(3)(a). 

P248/L18  142(3)(a)  ‘involved the company’  Grammar Replace ‘involved’ with ‘involving’  
P250/L1 143(4)(b)  “that the”  Syntax Delete ‘that’  
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Line  Section  Assumed problem wording Issue  Rectification  

P250/L30  144(3)(a)  ‘such notice must be given to employees’  
The general wording leaves some 
uncertainty as to the manner and form of 
notice. Some variation in notice standards 
may be desirable for different 
circumstances. The appropriate variability 
can be best addressed by regulation. 

Omission Insert ‘in the prescribed manner’ immediately after ‘given’.  

P250/L43  144(3)(f)  ‘subsection (1)’  Reference error Replace ‘(1)’ with ‘(2)’  
P258/L38  152(1)(a)  Errant comma  Punctuation Delete comma following ‘creditors’ 

Insert comma following ‘and’  
P260/L41  152(6)(b)  ‘in terms the business rescue’  Omission Insert ‘of’ between ‘terms’ and ‘the’  
P260/L52  152 (1)(a)  UNKNOWN Punctuation Reference not correct. Section 152(1)(a) is on page 258 

line 38. Page 260 line 52 refers to section 153(1)(a). Refer 
to next line for comments. 

P260/L52  153 (1)(a)  Missing comma  Punctuation Insert comma between ‘(bb)’ and ‘the’.  
P266/L19  155(7)(b)  Missing comma  Punctuation Insert comma between ‘(a)’ and ‘may’  
P270/L8  159(3)(b)  “has”  Grammar Replace ‘has’ with ‘had’.  
P270/L10 159(3)(b)(ii)  ‘is’  Grammar Replace ‘is’ with ‘was’.  
P270/L40  
 

159(5)(b)(ii)  The clause beginning  
‘irrespective of. . .  
The clause is to apply to all of paragraph 
(b), and is not to be placed within 
subparagraph (ii). 

Formatting 
 

Realign the clause.  

P270/L47  159(7)  ‘and state-owned company’  
This clause is technically redundant, since 
section 9 imposes all of the Act’s 
obligations on public companies equally 
upon all state- owned companies.  
If retained, the ‘and’ is the incorrect 
conjunction, since it is impossible, by 
definition, to be both a public company and 
a state owned company. 

Inconsistency  Retained, replace ‘and’ with ‘or 

P272/L52  161(2)  ‘companies’  Spelling  Replace ‘companies’ with ‘company’s’  
P274/L9  162(2)  ‘a order’  Spelling  Replace ‘a’ with ‘an’  
P282/L31  164(8)  The Takeover Regulation Panel must 

receive notice of a demand in terms of this 
subsection, in order to monitor for possible 
abuse of section 164 as a device to evade 
the Takeover Regulations. 

Omission Immediately after “must” insert “be delivered also to the 
Panel, and must”  

P 286/L22  164  
New subsection  

Uncertainty arises whether comparable 
offers in terms of Chapter 5 Part B are 
required in light of a company payment to a 
shareholder in terms of section 164. That is 
not intended to be the case. 

Omission Insert a new subsection as follows:  
“(20) Except to the extent —  
(a) expressly provided in this section; or  
(b) that the Panel rules otherwise in a particular case, a 
payment by a company to a shareholder in terms of this 
section does not obligate any person to make a 
comparable offer to any other person.”  

P292/L9  166(1)(b)  The clause beginning ‘for resolution . . .‘  
The clause is intended to apply to all of 
subsection (1), and is not to be embedded 
within paragraph (b). 

Formatting 
 

Re-align.  
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P294/L22  168(1)(b)  The clause beginning ‘alleging that. . . ‘  
The clause is intended to apply to all of 
subsection (1), and is not to be embedded 
within paragraph (b). 

Formatting 
 

Re-align.  

P298/L8  171(1)(b)  The clause beginning ‘unless the alleged ...‘  
The clause is intended to apply to all of 
subsection (1), and is not to be embedded 
within paragraph (b). 

Formatting Re-align  

P298/L48  171(7)  The clause beginning ‘but may not. . .‘  
The clause is intended to apply to all of 
subsection (7), and is not to be embedded 
within paragraph (b). 

Formatting Re-align  

P302/L2  175(2)(f)  “a court”  Inconsistency Replace “a” with “the”.  
P320/L21  194(3)(b)  ‘subsection (3)(a)’  Reference error Change to read ‘section 195 (3)(a)’  
P322/L9  195(7)  ‘An decision’  Spelling Replace ‘An’ with ‘A’  
P326/L4  200(1)(b)  The clause beginning ‘on terms . . .‘  

The clause is intended to apply to all of 
subsection (1), and is not to be embedded 
within paragraph (b). 

Formatting 
 

Re-align.  

P326/L44  202(2)(b)  The clause beginning ‘each of whom . . .‘  
The clause is intended to apply to all of 
subsection (2), and is not to be embedded 
within paragraph (b). 

Formatting 
 

Re-align  

P328/L44 203(1)(g) UNKNOWN Omission UNKNOWN 
P 338/L5  214(1)(d)(i)  Omission  Omission Insert ‘(a) or (b) or’ at end of the clause  
P344/L20  Schedule Item (3)  UNKNOWN Syntax Reference not correct. Please refer to next line for 

comment. 
P344/L20  Schedule 1 Item 1(3)  ‘regardless whether’  

The issue is not ‘whether’ the income was 
derived, but rather ‘how’. 

Syntax 
 

Replace ‘whether’ with ‘how’.  

P356  Schedule 3 (A) Item 4  Section 11(4) Reference error Change to read ‘section 11(3)’.  
P358  Schedule 3 (A) Item 4  ‘Sections 14 (4)’ Reference error Change to read ‘Sections 14 (2) and (3)  
P382/L37, 
42, 46, 51  

Schedule 5 Item 4 (1)  “11 (3)(b)”  Reference error In each instance, replace “11 (3)(b)” with “11(3)”  

P384/L52 New sub-item Time needs to be allowed after the effective 
date for companies to address these issues 
within the framework to be provided by 
regulation 

Omission Insert the following new sub-item:  
“(5) Within two years immediately following the general 
effective date, or such longer period as the Tribunal, on 
application by the company, may allow, a pre-existing 
company must satisfy the regulations contemplated in sub-
Item (3), and file, without charge, a notice in the prescribed 
form, setting out the steps it has taken to so comply.” 

P181/L16 Schedule 5 Item 8(3)(b) UNKNOWN Spelling UNKNOWN 
P384/L43  Schedule 5 Item_6(3)(a)  “shares holder”  Spelling  Replace with ‘shareholders’  
P183/L41  
and 45  

Schedule 5 Item 12 (4) and  
(5)  

‘sub item (2)’  
‘sub items (2) and (3)’  
Employees transferred in terms of sub item 
(1) have been inadvertently omitted from 
these saving clauses. 

Omission Change the reference at line 41 to read ‘sub items (1) and 
(2)’ Change the reference at line 45 to read ‘sub items (1) to 
(3)’  

 


