
Companies Act Draft regulations 
 
 

1. Reference: Chapter 1 Regulation 3(4) 
 
ISSUE: Regulation 3(4)(b) is in conflict with the provisions of the Act. 
 
RECOMMENDATION: Delete Regulation 3(4)(b). 
 
 

2.  Reference: Chapter 1 Regulation 3(5) 
 
ISSUE: The Tribunal is given the authority to provide guidance on conflicts / disputes 
arising from the application of the Companies Act 71 and the repeal of the 
Companies Act 61. This would seem to be ultra vires. 
 
Ultra vires: 
1 It appears that an attempt is being made to amend numerous provisions of the 

Companies Act in terms of the regulations.  Legally, we do not believe that it is 
competent to amend an Act (original legislation) by regulation (delegated 
legislation). 

2 The instances where it is anticipated that the Minister will make regulation are 
clearly indicated in the Act (for example section 6(14)).  

3 A number of the draft regulations exceed the express powers contemplated in the 
Act or contradicts specific provisions of the Act. In our view these regulations will 
be open to attack if included in the final regulations. 

4 The Minister’s authority to make regulations in terms of section 223(1)(d)(ii) is 
potentially wide, but, in our view: 
• General authority should not be used where specific authority is provided; 
• Where specific authority for regulations are provided, the regulations should 

not go beyond such authority (for example the Minister’s ability to make 
regulations in terms of section 72(4) appears to be exceeded in terms of the 
Regulations and cannot be “extended” by section 223(1)(d)(ii)); 

• Should be read in its context (it is immediately preceded by section 
223(1)(d)(i) which refers to “forms for purposes of the Act”. In our view this 
context would potentially limit the interpretation of section 223(1)(d)(ii); 

• Many of the matters to which the regulations in terms of section 223(1)(d)(ii) 
relate cannot be seen as “ancillary or incidental” as contemplated in section 
223(1)(d)(ii). 

5 It is important to note that the concern in respect of the ability of the Minister to 
legislate by way of regulation relates to the manner in which certain problems in 
the Act are being addressed rather than its substance. In other words, there are 
many instances where we believe that the content of the draft regulations has 
merit, but we are concerned that dealing with these matters in the regulations will 
not be effective in resolving the anticipated difficulties where they cannot be 
legally enforced. 

 
RECOMMENDATION: Amend section 195(1)(c) to include these Regulations. 
 
 



3. Reference: Chapter 2 Regulation 15(2) 
 
ISSUE: A company that wants to be known by their registration number can apply for 
a reduced fee. This would seem to be unfair / unreasonable for these companies to 
pay less than other companies known by names. 
 
RECOMMENDATION: All companies to pay the same amount. 
 
 

4. Reference: Chapter 2 Regulation 16 
 

ISSUE: Reference to Section 13(I)(I) is not correct 
 
RECOMMENDATION: Reference to be changed to Section 13(1)(a)(i) 
 
 

5. Reference: Chapter 2 Regulation 16(1) 
 

ISSUE: Section 1 refers to the fact that the Memorandum of Incorporation must either 
be in form CoR16.1A or CoR 16.1B, which refers to Short Standard Form 
Memorandum of Incorporation for Private Company and Long Standard Form 
Memorandum of Incorporation for a Private Company. There is no reference to Non-
Profit companies. 
 
RECOMMENDATION: Include CoR 16.1C, 16.1D and 16.1E in the Regulation. 
 
 

6. Reference: Chapter 2 Regulation 17 
 

ISSUE: Rules of a company 
 
RECOMMENDATION: Delete Regulation 17, refer to our submission on the 
Companies Act Rectification. 
 
 

7. Reference: Chapter 2 Regulation 21 
 

ISSUE: Section 22 of the Act prohibits a company from “carrying on its business 
recklessly, with gross negligence, with intent to defraud any person or for any 
fraudulent purpose” (Section 22(1)(a)) or “trading under insolvent circumstances” 
(Section 22(1)(b)). Section 22(1)(b) has been widely criticised as being inconsistent 
with past practice of allowing a company to trade out of insolvency. There is no 
definition of the phrase “trading under insolvent circumstances”. 
 
The authority for Regulations 21 is indicated as being Sections 22 and 223(1)(d)(ii) of 
the Act. Although section 223(1)(d)(ii) allows the Minister to issue regulations 
regarding “any ancillary or incidental matter that is necessary for the proper 
implementation and administration of this Act”, we question the legality of these 
regulations. Section 22(1)(b) of the Act specifically prohibits a company from trading 
under insolvent circumstances. It does not provide for any regulations to be issued in 
this regard. Although clarity is needed regarding the meaning of “trading under 
insolvent circumstances”, we believe that these regulations may contradict the 
requirements of the Act by allowing a company to trade under such conditions in 
certain circumstances. It would therefore appear to be contradicting the requirements 
of the Act and also to go beyond “any ancillary or incidental matter that is necessary 
for the proper implementation and administration of this Act”. 



Regulation 21, entitled “Trading in insolvent circumstances”, requires a company to 
file a notice with the Commission if, at any time, “a company is trading in 
circumstances in which its liabilities exceed its assets” and the company must 
provide quarterly updates to the Commission in this regard. Although Regulation 21 
is entitled “Trading in Insolvent Circumstances”, it is uncertain as to whether this is 
intended to be a full definition for “trading under insolvent circumstances” as referred 
to in section 22(1)(b). The regulation makes no specific reference as to whether this 
is considered to be the definition for “trading under insolvent circumstances” or 
whether these are just additional filing requirements relating to instances where a 
company’s assets exceed its liabilities. It is therefore suggested that the regulations 
clarify whether this is intended to be a definition for “trading under insolvent 
circumstances”. 

Reference is made to liabilities exceeding assets. There is no indication regarding 
how these liabilities and assets should be determined. We recommend that the 
wording be aligned to the wording used regarding the solvency and liquidity test, 
specifically referring to the total liabilities of the company exceeding its total assets, 
as fairly valued. 

Neither section 22 of the Act, nor Regulation 21 provides any guidance regarding the 
impact of subordination agreements and letters of guarantee on the assessment of 
whether a company is trading in contravention of section 22(1)(b). When considering 
whether the directors of a company are trading recklessly under Section 424 of the 
current Companies Act, 1973, one would consider such agreements. It is possible 
that the regulations intended to address subordination agreements in regulation 
21(3)(a)(i) which requires the Commission to take into consideration the extent to 
which amounts owed by a company to its shareholders (in terms of shareholder 
loans), exceeds the amount with witch a company’s liabilities exceed its assets. It 
should be noted, however, that a subordination agreement has the effect that the 
shareholder would be unable to claim its loan in the event of the company being 
liquidated, until all other creditors have been paid in full. The shareholder will 
therefore suffer any losses incurred if the company is liquidated resulting in the 
protection of the other creditors. Section 21(3)(a)(i) does not result in the same level 
of protection for creditors. The shareholder’s rights to claim their loan in the event of 
the company being liquidated would be equal to those of the other creditors in this 
case. The loan may potentially even allow for specific assets to be given as security 
for these loans. This would therefore result in other creditors suffering a loss in the 
event of the company being liquidated. 

After filing the above notice, Regulation 20, read with Regulation 21(2), allows the 
Commission to issue a “show cause notice”. After receiving the company’s response 
to the “show cause notice” the Commission must either file a notice accepting the 
information and confirming the company’s right to continue carrying on its business 
activities; or issue a notice requiring the company to cease carrying on its business or 
trading as contemplated in Section 22(3) of the Act. This regulation seems to place 
the Commission in the position of being an arbiter of what constitutes reckless 
trading, which we do not believe is a function or the purpose of the Commission 
under the Act. If the Commission was to accept information contained in the “show 
cause notice” and allow the company to continue trading in circumstances which 
could be construed as being reckless trading or trading under circumstances where 
its liabilities exceed its assets, the directors would arguably be able to point to the 
authority of the Commission as the ultimate defence in any action against them for a 
breach of section 22. This would limit any financial liability which a director can incur 
under Section 77 (3)(b).  

Regulations 20 and 21 allow the Commission, under certain circumstances, to issue 
a “show cause notice” as contemplated in Section 22(2) of the Act (regarding a 



breach of section 22(1)), requiring the company to “show cause why the company 
should be permitted to continue carrying on its business, or to trade”.  

Where the Commission issues the said notice for a breach of Section 22(1)(a), the 
notice must clearly set out the grounds upon which the Commission has formed the 
requisite belief that the notice is justified. 

Regulation 21 limits the Commission’s ability to issue the “show cause notice” for a 
breach of section 22(1)(b). Again, Section 22 does not allow for any such regulations 
to be issued and the said regulation seems to limit the authority of the Commission 
granted in Section 22(2). We also believe that the regulation goes beyond “any 
ancillary or incidental matter that is necessary for the proper implementation and 
administration of this Act”. As the regulation is currently written, it would appear that, 
under certain circumstances, even if a company report to the Commission that it is 
trading in circumstances in which its liabilities exceed its assets, the Commission 
would not be “allowed” under the regulations to execute its right under section 22(2) 
to issue such a “show cause notice”. 

The Regulation also aims to limit the Commission’s right to refer a contravention of 
Section 22(1)(b) to the National Prosecuting Authority. Again, section 22(1)(b) simply 
prohibits “trading under insolvent circumstance” and does not allow for any 
regulations to be made limiting the instances in which the NPA may investigate or 
prosecute a matter. We believe that the Commission must refer any breach of section 
22 (and any other requirement of the Act which carries a penalty) to the NPA. It is, 
and should be, the NPA’s prerogative to investigate the unlawful act and to determine 
whether the matter should be prosecuted. 

 
RECOMMENDATION: Delete section 22(1)(b) in the Companies Act 71 of 2008.  
 
 

8. Reference: Chapter 2 Regulation 21(3)(b) 
 

ISSUE: Section 21 elevates the Commission to an arbiter of conduct as the 
Commission will have to make a judgment call on whether the company has the 
potential to trade out of insolvency. 
The Regulation indicates that the Commission may not issue the notice if the extent 
of the deficit is less than or equal to shareholder or similar loans, or secured creditors 
or similar creditors and it is reasonable to expect that the company will meet its 
obligations. 
There is no real relevance at all on any commercial basis for the comparison of the 
deficit with the amount of shareholders loans / secured liabilities.  The only relevance 
would be if there are subordinated liabilities, which would provide some protection for 
creditors and the amount subordinated was greater than the deficit (irrespective of 
the nature of the creditor). 
Moreover, as indicated above, in any action against the directors, the defence will 
simply be that the Commission agreed that it was reasonable and justifiable and that 
the company would trade out of insolvency. 
The Regulations also make reference to the Commission having regard to the extent 
to which there are BEE liabilities – another irrelevant feature.  Surely the only 
relevant feature is whether there are subordinated liabilities at least equivalent to the 
deficit, which provides some protection for creditors?  The nature of the creditors 
should be irrelevant. 
 
RECOMMENDATION: Amend the Regulation to refer specifically and exclusively to 
subordinated liabilities. 

 



9. Reference: Chapter 2 Regulation 24  
 

ISSUE: Ultra vires, Refer to Issue 2 above. 
  
RECOMMENDATION: Amend the Act in respect of the items included under 
24(1)(a), (b) and (c). Item 24(1)(d) is not deemed appropriate.  
 
 

10. Reference: Chapter 2 Regulation 25(1)(a) 
 

ISSUE: Pertaining to the name and registration number of any company of which a 
person related to a director is a director or prescribed officer. A company will only be 
able to comply with this requirement where the directors provide accurate and 
complete information pertaining to the directorships or employment of all persons to 
whom they are related. This seems to place a very heavy administrative burden on 
the company particularly in light of the Act’s provisions extending related parties to 
two degrees of consanguinity. The purpose of this regulation is unclear and 
impractical. 
  
RECOMMENDATION: Given the very strict requirements on directors to declare 
potential conflicts of interest, this requirement is superfluous, and it is proposed that it 
be removed.  
  
 

11. Reference: Chapter 2 Regulation 26 
 
ISSUE:   Regulation 26(2) seems to be in contradiction with section 26 of the Act. 
Section 26 (1)(c) provides for procedures to gain access to company records, i.e. 
either by direct written request to the company or in accordance with the Promotion 
of Access to Information Act. However, Regulation 26(2) seems to require that 
information may only be accessed if a person complies with both procedures. 

 
RECOMMENDATION: In order to ensure that the Regulations are aligned to the 
intention of the legislature as expressed in the provisions of section 26, it is proposed 
that the “and” in Regulation 26(2)(b) be changed to “or”, as follows: 
“(2) Any right of access of any person to any information contemplated in section 26 
or in this regulation may be exercised only in accordance with - 

(a) the Promotion of Access to Information Act, 2000 (Act No. 2 of 2000); 
(b) the provisions of section 26 (1)(c)(i); [and] or 
(c) sub–regulations (4) to (6).” 

 
 

12. Reference : Chapter 2 Regulation 27 
 
ISSUE: Regulation 27(2)(b) requires a company to keep accounting records that 
provide sufficient information required to conduct a proper audit or independent 
review.  
 
RECOMMENDATION: We believe that the audit or independent review should not be 
the driving factor for the content of accounting records. The requirements provided in 
Regulation 27(2)(a) provide sufficient guidance regarding the accounting records to 
satisfy all reporting requirements and we propose that Regulation 27(2)(b) be 
removed. 

 



ISSUE: Regulation 27(3) attempts to specify all kinds of records that should be kept 
at a minimum by a company in order to comply with the requirements of Regulation 
27(2). The requirements of this Regulation go beyond the kinds of records that 
companies would ordinarily keep: for example it requires a “register” of all contractual 
obligations to be performed in future by the company. For any company this is going 
to impose a significant administrative burden as the contractual obligations due to be 
performed by a company would likely be too extensive, while the necessary detail will 
be available in the form of vouchers and legal agreements.  
 
RECOMMENDATION: The approach taken in the Regulation is to attempt to specify 
all kinds of records and the content thereof. We propose that a more effective 
manner to deal with this issue is to generically describe the types of accounting 
records that should be maintained For example: “records of all revenues, costs and 
expenses, assets and liabilities in sufficient detail”. 

 
ISSUE: Regulation 27(5) introduces an internal control feature as it requires that the 
accounting records “be kept in such a manner as to provide adequate precautions 
against theft, loss, accidental damage, destruction, falsification and to facilitate 
discovery of any falsification”. The Regulation introduces a statutory obligation to 
have internal controls against theft of accounting records and the discovery thereof.   

 
RECOMMENDATION: We are of the opinion that the requirements of this Regulation 
go beyond the ambit of Section 28 of the Act and should form part of the general 
responsibilities of the directors and should not be separately legislated. 
 

13. Reference: Chapter 2 Regulation 28 
 
ISSUE: Regulation 28(2) provides a detailed table that prescribes the financial 
reporting standards that should be applied by all categories of companies. This table 
indicates that a public company listed on an exchange should apply International 
Financial Reporting Standards (IFRS), but in a case where there is conflict between 
IFRS and the listing requirements of an exchange the listing requirement would 
prevail. This could provide an exchange (even beyond South African borders) the 
power to dictate financial reporting standards of a lesser quality and rigour than that 
required by the Act.  

 
RECOMMENDATION: We propose that this be amended as follows:”... but in a case 
where there is a difference between standards as adopted by the council and the 
listing requirements of an exchange, the listing requirements would prevail provided 
the exchange's listings requirements  require compliance with IFRS as adopted by 
the IASB.” 
 
Refer to the amendments made below to the proposed regulations. 

 
ISSUE: The table in Regulation 28(2) further indicates that there are no prescribed 
financial reporting standards for those profit companies that are required in terms of 
Regulation 30(2)(a) to have their annual financial statements independently compiled 
and reported, or are exempted from having their annual financial statements audited 
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RECOMMENDATION: We believe that not prescribing a financial reporting standard 
does not meet the requirements of section 29 of the Act regarding fair presentation. 
We propose that these companies be required to comply with at least “Financial 
Reporting Standards as adopted by the Council” 
 
Refer to the amendments made below to the proposed regulations. 

 
ISSUE: The table in Regulation 28(2) indicates only the lowest level of financial 
reporting standard that should be applied by each company. Regulation 29(2) 
however allows that entities required to apply International Financial Reporting 
Standards for Small and Medium Enterprises (IFRS for SMEs) could elect to apply 
IFRS; and companies that are not required to apply prescribed standards are allowed 
to elect to comply with "IFRS for SMEs" or with "IFRS".  

 
RECOMMENDATION: We propose that the table be updated to reflect these options 
and that regulation 29(2) be moved to regulation 28 where the application of the 
financial reporting standards is dealt with. 
 

Refer to the amendments made below to the proposed regulations. 
 
To apply the above comments and provide corrections to the application of financial 
reporting standards, we propose that regulation 28 be amended as follows: 

(Proposed deletions are indicated by strikethrough and new items are indicated in 
bold) 
 
“(1) In this Regulation,  

(a) "lFRS" means the International Financial Reporting Standards as adopted from 
time to time by the International Accounting Standards Board or its successor body 
and approved for use in South Africa from time to time by the Council; and  

(b) "lFRS for SMEs" means the International Financial Reporting Standards for Small 
and Medium Enterprises, as adopted from time to time by the International 
Accounting Standards Board or its successor body and approved for use in South 
Africa from time to time by the Council.  
 

“(1) In this regulation financial reporting standards as defined and referred to in 
section 29 of the Act refers to financial reporting standards approved for use in 
South Africa from time to time by the Council. 

 (2) For any particular company, any financial statements contemplated in section 28 
or 29 must comply with the applicable standards for that category of company as 
follows:  

 

 

 

 

 



State owned and Profit companies 

 
Category of Companies 

 
Applicable Financial Reporting Standard 

State owned companies. IFRS, but in the case of any conflict with any requirements in 
terms of the As per the guidance provided by the Public 
Finance Management Act. , the Public Audit Act, or other 
applicable national legislation, the latter  prevails. 

Public companies listed on a  
recognised South African 
exchange 
 

IFRS but in a case where there is a difference between 
standards as adopted by the council and the listing 
requirements of an exchange, the listing requirements 
would prevail provided the exchange's listings 
requirements  require compliance with IFRS as adopted 
by the IASB. but in the case of any conflict with the 
applicable listing requirements of the relevant exchange, the 
latter prevails. 

Public companies not  listed 
on an exchange 

IFRS or IFRS for SMEs*  

Profit companies, other than 
public companies, that are 
required in terms of 
Regulation 29 (1)(a) to have 
their annual financial 
statements audited. 

IFRS or IFRS for SMEs*  

Profit companies that are 
required in terms of 
Regulation 30 (2)(b) to have 
their annual financial 
statements independently 
reviewed. 

IFRS or IFRS for SMEs* or FRS as adopted by the 
council* 

Profit companies that are  
(a) required in terms of 
Regulation 30(2)(a) to have 
their annual financial 
statements independently 
compiled and reported, or  
(b) exempted from having 
their annual financial 
statements audited or 
reviewed. 

There is no prescribed Financial Reporting  
Standard IFRS or IFRS for SMEs* or  FRS as adopted by 
the council* 

 
*providing that the scope requirements of the standard are met 
 
 
 
 
 
 
 
 
 
 
 



Non-Profit Companies 
 

 
Category of Companies 

 
Applicable Financial Reporting Standard 

Non profit companies that 
are required in terms of 
Regulation 29 (1)(a) to have 
their annual financial 
statements audited. 

IFRS or IFRS for SMEs* , but in the case of any conflict with 
any requirements in terms of the Public Finance Management 
Act, the Public Audit Act, or other applicable national 
legislation, the latter  prevails. 

Non profit companies that 
are required in terms of 
Regulation 29 (1)(b) to 
have their annual financial 
statements audited. 

 

IFRS or IFRS for SMEs * 

Non profit companies that 
are required in terms of 
Regulation 30 (2)(b) to have 
their annual financial 
statements independently 
reviewed. 

IFRS or IFRS for SMEs* or  FRS as adopted by the 
council* 

Non profit companies that 
are required in terms of 
Regulation 30 (2)(a) to have 
their annual financial 
statements independently 
compiled and reported. 

There is no prescribed Financial Reporting  
Standard IFRS or IFRS for SMEs* or  FRS as adopted by 
the council * 

 
*providing that the scope requirements of the standard are met 
 

 

References made in the table to financial reporting standards are defined as: 

(a) International Financial Reporting Standards (IFRS) as adopted by the 
International Accounting Standards Board (IASB); 

(b) International Financial Reporting Standards for Small and Medium 
Enterprises (IFRS for SMEs), as adopted by the International Accounting 
Standards Board (IASB); and. 
 
(c)  Financial Reporting Standards as adopted by the council (FRS as adopted 
by the council). Please note that a working group that includes SAICA, SAIPA, 
bank representatives, preparers and users is currently finalizing a simplified 
financial reporting framework for non-public entities. 

 
   

14. Reference: Chapter 2 Regulation 29(1) 
 
ISSUE: The Act prescribes a mandatory audit for all companies that may impact the 
public interest. The audit requirement should apply where it is desirable in the public 
interest, having regard to the economic and social significance of the company. The 
Act allows the Minister to prescribe size and/or activity criteria. 
Although the activity criteria (as provided for on Regulation 29(1)(a)) aim to ensure 
mandatory audits for companies that may impact the public interest, the test is not 
wide enough to encompass all companies that may have economic or social 
significance. There is a need to introduce a size test in addition to the activity test. 



The activity criteria as set out in Regulation 29(1)(a) may lead to uncertainty. 
Directors will need to consider whether or not the company meets the criteria, and 
whether or not an audit is required. Where directors reach an incorrect conclusion, 
they may be personally liable. It is therefore necessary to ensure that the test is 
phrased clearly.  
It should be easily determinable whether or not a company requires a mandatory 
audit. Also, the fact that the test extends to activities incidental to a company’s 
primary activity, means that the application is very wide. It is proposed that the audit 
requirement be limited to a company’s primary activity. 
Although the rationale for the activity criteria is clear, the practical implementation 
may have unintended consequences. Consider the following scenarios: 

Scenario 1: Guesthouse (Pty) Ltd rents out one room. It takes deposits to 
secure bookings (this activity may be regarded as incidental to its primary 
activity). As it holds property from a broad group of persons unrelated to the 
company in a fiduciary capacity, Guesthouse (Pty) Ltd will be required to 
have its annual financial statements audited. Although this in itself is 
acceptable, the unintended consequences would be that Guesthouse (Pty) 
Ltd will be required to have a company secretary and an audit committee. 
The cost implications for a small business of appointing a company secretary 
and an audit committee may be prohibitive. 
Scenario 2: Private (Pty) Ltd holds R10bn from one member of the public in a 
fiduciary capacity. Because the “broad group of persons” requirement is not 
met, Private (Pty) Ltd will not be required to have audited financial 
statements. 

 
RECOMMENDATION: It is proposed that for profit companies the size of the 
workforce and the amount of third-party liabilities of a company be used for the size 
test, as this would provide a clear indication of the level of impact on the public 
interest. Liabilities indicate the impact that liquidation of a company would have on 
third parties who would also potentially face insolvency due to irrecoverable debt. 
Workforce indicates the social impact that liquidation of a company would have. It is 
suggested that while liabilities and workforce are good indicators of public interest, 
further research should be undertaken to assess the impact and appropriateness of 
the recommended thresholds below.  
 
These criteria are clear and easily determinable. It is proposed that the public interest 
would require a company to have audited financial statements where that company 
employs more than two hundred (200) persons, or has liabilities in excess of R30m. 
We are in agreement with the levels of the thresholds for non-profit companies, but 
believe that revenue is a more appropriate measure than expenses. 
 
It is proposed that Regulation 29 be amended as follows: 
In addition to public companies and state owned companies, a company that falls 
within any of the following categories must have its annual financial statements 
audited:  

a) it holds assets in a fiduciary capacity for a broad group of outsiders as one of 
its primary businesses. This is typically the case for banks, credit unions, 
insurance companies, securities brokers/dealers, mutual funds and 
investment banks. Some entities may also hold assets in a fiduciary capacity 
for a broad group of outsiders because they hold and manage financial 
resources entrusted to them by clients, customers or members not involved 
in the management of the entity. However, if they do so for reasons 
incidental to a primary business (as, for example, may be the case for travel 
or real estate agents, schools, charitable organisations, co-operative 
enterprises requiring a nominal membership deposit, and sellers that receive 



payment in advance of delivery of the goods or services such as utility 
companies), that does not make them publicly accountable. 

 
b) profit company that at any time during each of the three (3) preceding 

financial years:  
i. employs more than two hundred persons, or 
ii. has liabilities in excess of R30 million.  

“employee” means 
(a) any person, excluding an independent contractor, who works for 
another person or for the State and who receives, or is entitled to 
receive, any remuneration; and 
(b) any other person who in any manner assists in carrying on or 
conducting the business of an employer, and "employed" and 
"employment" have meanings corresponding to that of " employee"; 

 
c) Any non-profit company, if it solicits or accepts donations from the general 

public and  
(i) its assets, as reported on its annual financial statement for the 

immediately preceding year, exceeded R 60 Million; or  

(ii) its current revenue, as reported on its annual financial statement for 
the immediately preceding year, exceeded Rl20 million.  

d) Any profit or non-profit company that is subject to a compliance notice, in 
accordance with Regulation 32 (5)(b)(ii), requiring it to have its annual 
financial statements audited.  

 
 

15. Reference: Chapter 2 Regulation 30 
 
ISSUE: Section 30(7) of the Act only empowers the Minister to make Regulations 
prescribing the “manner, form and procedures for the conduct of an independent 
review other than an audit, as contemplated in subsection 2(b)(ii)(bb), as well as the 
professional qualifications, if any, of persons who may conduct such reviews” i.e. to 
determine the way in which an independent review is to be conducted.  

 
Section 30, empowers the Minister to have regard to turnover, size of workforce and 
nature and extent of activities in determining whether an audit is desirable in the 
public interest. It does not, however, make allowances for the Minister to consider 
such thresholds in determining the “type” of independent review to be performed and 
as a result this sub-Regulation is unlawful. 
 
RECOMMENDATION: Our principle comment is thus that this Regulation should be 
redrafted in line with the powers conferred on the Minister by Section 30 of the Act. 
 
 

16. Reference: Chapter 2 Regulation 30(2) 
 
ISSUE: Regulation 30(2): Levels of independent review and thresholds applied 
in determining such levels 

 
Regulation 30(2) prescribes levels of independent reviews applicable to certain 
companies, depending on whether or not such companies achieve certain asset, 
revenue or turnover thresholds. Such independent reviews are prescribed in respect 
of companies which do not require an audit in terms of the Act or Regulation 29, 



which are not exempt in terms of Regulation 31, which do not elect to be voluntarily 
audited or which are not required by their Memorandum of Incorporation to have their 
annual financial statements audited. 

 
ISSUE: Regulation 30(2)(a) – Independent compilation and report 

 
This sub-Regulation prescribes the thresholds to be considered by a company in 
determining whether its annual financial statements must be “independently complied 
and reported” and specifically states: 
 
“(2) Unless it is required by its Memorandum of Incorporation, or chooses voluntarily, 
to have its annual financial statements audited, a company to which this regulation 
applies must have its annual financial statements for a particular financial year – 
 

(a) independently compiled and reported  if, on its annual financial statement 
for the immediately preceding year, 
 

a. it reported assets totalling less that R 5 million; and  
 

b. it reported annual revenue, from  its business activities in the 
case of a profit company, or from donations, grants, membership 
fees and business activities in the case of a non-profit company, 
of less than R 20 million; or…”  

 
Further Regulation 30(3)(e) defines “independently complied and reported” as 
meaning “that the annual financial statements are prepared – 
 

(i) by an independent accounting professional;  
 

(ii) on the basis of financial records provided by the company; and  
 

(iii) in accordance with any relevant financial reporting standards.”  
 
The first area of concern is the unlawful provision of such Regulations. Section 30(7) 
of the Act makes no provision for the Minister to prescribe Regulations requiring a 
company’s annual financial statements to be “independently complied and reported”. 
The Act only refers to the powers of the Minister to prescribe “independent reviews”. 
As a result the prescription of Regulations with respect to independent compilation 
and reporting (and the setting of associated thresholds) are beyond the scope of the 
Minister’s powers. As a consequence, our proposal is that the Regulations relating to 
this independent compilation and report are deleted.  

 
ISSUE: Regulation 30(2)(b) – Review by an independent accounting professional 
 
Regulation 30(2)(b) states: 
 
“(2) Unless it is required by its Memorandum of Incorporation, or chooses voluntarily, to 
have its annual financial statements audited, a company to which this regulation 
applies must have its annual financial statements for a particular financial year - 
…. 

(b) reviewed by an independent accounting professional - 
 
(i) in accordance with the requirements of ISRE 2400, if 

 



(aa) the company's assets, as reported on its annual financial 
statements for the three immediately preceding financial years, 
averaged at least R100 million; or  

 
(bb) the turnover of the company as calculated in accordance 
with Regulation 175, and as reported on its annual financial 
statements for the three immediately preceding financial years, 
averaged at least R200 million; or  

 
(ii) in any other case, in accordance with the requirements of ISRS 
4400, as promulgated from time to time.”  

 
We have a number of concerns with this sub-Regulation. Firstly, we consider such 
regulation to exceed the powers of the Minister, based on the argument that Section 
30(7) only empowers the Minister to have regard to turnover, size of workforce and 
nature and extent of activities in determining whether an audit is desirable in the public 
interest and does not permit the consideration of such thresholds in relation to 
independent reviews. Further, that the Minister’s powers, in this regard, are restricted 
to regulations dealing with the manner, form and procedures for the conduct of an 
independent review.  
 
Secondly, the Regulations introduce average asset and turnover thresholds. The 
introduction of an “average” threshold is difficult to apply and mixed with annual 
considerations may result in companies moving between levels of independent review 
from one year to the next. To simplify the application of this Regulation we suggest that 
all companies which fall below the proposed thresholds for audit be subject to an 
independent review in accordance with ISRE 2400.  
 
This proposal, which would have the effect of scrapping the requirement for companies 
to apply ISRS 4400 is supported by the fact that ISRS 4400 in inappropriately referred 
to as a review standard but is rather intended guidance for auditors to enable them to 
issue a factual findings report on financial information. The suggested report in ISRS 
4400 requires the auditor to specifically state that the procedures performed do not 
constitute either an audit or a review made in accordance with International Standards 
on Auditing or International Standards on Review Engagements, and that no 
assurance is expressed. It should also be highlighted that the definition of and 
reference to ISRS 4400 in Regulation 30(3)(c), which states,  "ISRS 4400 means the 
International Standards for Independent Reviews, as promulgated from time to time;” is 
incorrect. Per the International Standards, the title of ISRS 4400 is “Engagements to 
Perform Agreed-upon Procedures Regarding Financial Information. 
 
We further note that Regulation 30(b)(i)(bb) requires turnover of a company to be 
calculated in accordance with Regulation 175, which states that “turnover of a 
company must be calculated in the manner set out in the General Notice 253 of 2001 
promulgated in terms of section 6(1) of the Competition Act, 1998”. This cross-
reference, to another piece of legislation, is confusing and will once again create 
practical difficulties, particularly for smaller companies attempting to understand the 
scope and application of this Regulation. We would expect that the indicators referred 
to in this Regulation are defined by reference to financial reporting standards and are 
thus consistent with amounts reported on the financial statements.  

 



RECOMMENDATION: We propose the following amendments to Regulation 30(2)(a) 
and (b) in order to give effect to the comments above: 
 
“(2) Unless it is required by its Memorandum of Incorporation, or chooses voluntarily, 
to have its annual financial statements audited, a company to which this regulation 
applies must have its annual financial statements for a particular financial year - 
    (a) independently compiled and reported  on by an independent accounting    
    professional, in accordance with the requirements of ISRS 4410

         (i) it reported assets totalling less that R 5 million; and  

 if, on its annual  
    financial statement for the immediately preceding year, 

         (ii) it reported annual turnover
of a profit  company, or from donations, grants, membership fees and 
business activities in the  case of a non-profit company, of less than R 20 
million; or  

 revenue, from  its business activities in the case  

    (b) reviewed by an independent accounting professional - 
          (i) in accordance with the requirements of ISRE 2400, if - 

 
(aa) the company's assets, as reported on its annual financial statements for 
the three immediately preceding financial years, averaged at least R100 
million; or  
(bb) the turnover of the company as calculated in accordance with Regulation 
175, and as reported on its annual financial statements for the three 
immediately preceding financial years, averaged at least R200 million[; or  
ii) in any other case, in accordance with the requirements of ISRS 4400, as 
promulgated from time to time. 

 
The following consequential amendments to Regulation 30(3) will also be required to 
give effect to these changes: 
 
“(3) For the purposes of this regulation  - 
 
    …(b) "ISRE 2400" means the International Standard on for Review Engagements 

ISRE 2400  - Engagements to review financial statements as issued

    ...(c) "ISRS 4400" means the International Standard for Independent Reviews, as 
promulgated from time to time;…  

 
promulgated from time to time;  

…(e) "independently compiled and reported" means that the annual financial 
statements are prepared  

(i) by an independent accounting professional;  
(ii) on the basis of financial records provided by the company; and  
(iii) in accordance with any relevant financial reporting standards.  

 
Consequential amendments: 
The table in Regulation 28 will need to be amended in line with this proposal.  

 
 

ISSUE: ALTERNATIVE PROPOSAL 
 
We acknowledge that the Act is undergoing a concurrent rectification process and 
there is significant uncertainty as to the changes to the text which this process may 
bring. The Minister may well amend the text of the Act resulting in an expansion of his 
powers and permitting him to set thresholds for independent review or even prescribe 
an independent compilation and report requirement. 
 



With this in mind, we have considered the application of thresholds in our alternative 
proposal. Our aim in drafting such proposal is to constructively contribute to the 
drafting process.  
 
We can understand the need for an independent compilation and report requirement as 
we recognise that this Regulation assists in advancing the simplification aims of the Act 
and will provide some relief from extended accountability for “smaller’ companies. As a 
result we propose, where permissible, that independent compilation and reporting is 
performed in respect of companies which report an annual revenue of less than R 20 
million and assets of less than R 10 million, thus aligning this threshold with the ration 
of turnover to assets as proposed elsewhere in the Regulations. We would further 
suggest that these thresholds should be met by companies in each of the three 
preceding years, instead of just the previous year, to assist in ensuring that it is the 
truly “small” companies who are subject to independent compilation and report. The 
Act will need to be amended to specifically allow for such engagements.  
 
An area of concern relates to the lack of clarity of the term “independently compiled 
and reported”. While Section 30(3)(e) aims to define this term it does not clearly 
explain what an independent compilation will entail nor does it prescribe the content or 
form of the related report. The International Standards on Related Service (ISRS) 4410 
Engagements to compile financial statements establishes standards and provides 
guidance on the accountant’s professional responsibilities when an engagement to 
compile financial information is undertaken and the form and content of the report the 
accountant issues in connection with such a compilation. This internationally applied 
standard should thus be utilised as the basis for any independent compilation and 
report and our proposals to you accordingly incorporate the reference to such 
standard.  
 
The introduction of an “average” threshold is difficult to apply and mixed with annual 
considerations may result in companies moving between levels of independent review 
from one year to the next. To simplify the application of this Regulation we suggest that 
all companies which fall below the proposed thresholds for audit but above the 
threshold for independent compilation and report be subject to an independent review 
in accordance with ISRE 2400.  

 
RECOMMENDATION: ALTERNATIVE PROPOSAL 

 
We propose the following amendments to Regulation 30(2)(a) and (b) in order to give 
effect to the comments above: 
 
“(2) Unless it is required by its Memorandum of Incorporation, these Regulations or 
chooses voluntarily, to have its annual financial statements audited, a company to 
which this regulation applies must have its annual financial statements for a particular 
financial year - 

    (a) independently compiled and reported on by an independent accounting    
    professional, in accordance with the requirements of ISRS 4410 if, on its annual  
    financial statement for the immediately three

          (i) it reported assets totalling less that R 10 5 million; and  

 preceding years, 

        (ii) it reported annual revenue, from  its business activities in the case of a    
 profit company, or from donations, grants, membership fees and business 
activities in the case of a non-profit company, of less than R 20 million; or  

     (b) reviewed by an independent accounting professional - 



a. in accordance with the requirements of ISRE 2400 in any other 
instance., if - 

 
(aa) the company's assets, as reported on its annual financial statements 
for the three immediately preceding financial years, averaged at least R100 
million; or  

(bb) the turnover of the company as calculated in accordance with 
Regulation 175, and as reported on its annual financial statements for the 
three immediately preceding financial years, averaged at least R200 
million[; or 

b. in any other case, in accordance with the requirements of ISRS 
4400, as promulgated from time to time. 

The following consequential amendments to Regulation 30(3) will also be required 
to give effect to these changes: 
 
“(3) For the purposes of this regulation  - 
 
    …(b) "ISRE 2400" means the International Standard on for Review 

Engagements ISRE 2400  - Engagements to review financial statements 
as issued

…(c)  "ISRS 4410 4400" means the International Standard 
 promulgated from time to time;  

on for Related 
 Services ISRS 4410 – Engagements to compile financial information
 Independent Reviews, as 

   
issued

…(e) "independently compiled and reported" means that the annual financial   
 promulgated from time to time;…  

        statements are prepared  
(i) by an independent accounting professional;  
(ii) on the basis of financial records provided by the company; and  
(iii) in accordance with any relevant financial reporting standards. 

 
We also recommend that consideration is given to removing the independence 
requirement for the compilation and reporting function for small companies, notably 
as the independence requirement will have a detrimental knock-on effect on Close 
Corporations. 

 
 

17. Reference: Chapter 2 Regulation 30(3)(d) 
 

ISSUE:  Independent accounting professional   
 

Regulation 30(3) provides: 
 

“(d) "independent accounting professional" when used with respect to any particular 
company, means a person who  

(i) is a member in good standing of a professional body that is a member of the 
International Federation of Accountants; and  
 
(ii) does not have a personal financial interest in the company or a related or 
inter-related company; and  

(iii) is not –  



(aa) involved in the day to day management of the company's business nor 
has been  so involved at any time during the previous three financial years;  

(bb) a prescribed officer, or full-time executive employee, of the company or 
another related or inter-related company, or have been such an officer or 
employee at any time during the previous three financial years; or  

(cc) a material supplier or customer of the company, such that a reasonable 
and informed third party would conclude in the circumstances that the 
integrity, impartiality or objectivity of that professional is compromised by that 
relationship; and  

(iv) is not related to any person who falls within any of the criteria set out in 
clause (ii) or (iii).”  

As stated above, the Regulations allow members of professional bodies, who are 
members of International Federation of Accountants (IFAC), to perform independent 
reviews. These Regulations do not limit such engagements to South African 
members with the result that international members may be permitted to be 
appointed as an “independent accounting professional”. It cannot be the intention of 
the Regulation to expand the ability to perform independent reviews, in South Africa, 
to all IFAC registered members particularly as such members will have no knowledge 
of South African legislation etc.  
 
The procedures performed by an independent reviewer involve a significant degree 
of professional judgement and the assurance level which a user can derive from the 
engagement will depend on the ability of the reviewer to effectively exercise this 
professional judgement in determining the nature, timing and extent of procedures to 
be performed. As a result it is essential that any person who is permitted to perform 
such reviews has a sufficient level of training and experience in providing assurance 
engagements.  
 
As the members of two different professional bodies, who are IFAC member bodies, 
may have varying degrees of formal education, training and practical experience in 
the performance of assurance engagements the quality of the review engagements 
which each undertakes may be hugely inconsistent.  
 
As a result, mechanisms must be implemented to monitor the quality of outputs. The 
Regulations do not provide a mechanism to monitor or regulate the quality of review 
engagements, performed by independent accounting professionals, in a consistent 
manner. 
 

RECOMMENDATION: Regulation 30(3) should be amended to limit its 
application to South African professional bodies: 
 

“(d) "independent accounting professional" when used with respect to any 
particular company, means a person who  

(i) is an accredited member in good standing of a professional 
body represented in South Africa and with a SAQA (South 
African Qualifications Authority) accredited qualification and 
that is a member of the International Federation of 
Accountants; or 

(ii) a member in good standing of the IRBA; and”  
 



Further, in order to achieve consistency in the quality of review engagements, the 
Regulations could provide that all independent accounting professionals be 
registered with a South African regulatory body to facilitate regular and consistent 
review. Currently, the only regulator in South Africa, with established regulatory 
and review processes, is the Independent Regulatory Board for Auditors (IRBA).  
Due to the cost implications of independent regulation, self-regulation should, 
however, be deemed sufficient at the level of independent review. Accordingly, 
the regulation could be expanded to require the professional body to adhere to an 
IFAC aligned code of professional conduct that also incorporates a vigorous 
disciplinary and complaints procedure, and for minimum education and 
experience requirements to be agreed by the IFAC member bodies and the IRBA 
for accreditation of their members to perform the independent review. 
 

 
18. Reference: Chapter 2 Regulation 30(4) 
 

ISSUE: Regulation 30(4): Applying of those sections of the Act relating to the 
appointment, rotation and rights and restricted functions of the auditor to the 
independent accounting professional 

 
Regulation 30(4) states: 
 
“(4) Section 90 (3), 92, and 93 (1) and (2), each read with the changes required by 
the context, applies to the conduct of an independent review in terms of this 
regulation and, for greater certainty, for all purposes of this regulation, a reference in 
any of those sections to an auditor must be regarded as referring to an independent 
accounting professional.” 
 
Regulation 30(4) attempts to address the issue that the Act failed to deal with the 
appointment, rotation and rights and restricted functions of the independent 
accounting professional and seeks to apply those sections of the Act, applicable to 
the auditor, to the independent accounting professional. Such provisions are 
however, practically impossible to implement. For example, Section 90(3) provides 
that “if a company appoints a firm as an auditor, the individual determined by that 
firm, in terms of section 44(1) of the Auditing Profession Act, to be responsible for 
performing the functions of auditor must satisfy the requirements of subsection (2).” 
Subsection (2) in turn provides that to be appointed as auditor of a company the 
person or firm must be a registered auditor. It would be impossible for an 
independent accounting professional to meet this requirement as there are currently 
no mechanisms to register independent accounting professionals.  
 
RECOMMENDATION: We propose that Regulation 30(4) is deleted. The text of the 
Act itself, should be amended in order to legislate the appointment, rotation, rights 
and restricted functions of the independent accounting professional. The Minister 
should not attempt to introduce such provisions, which appear to be outside the 
scope of Regulation by inference to the similar sections applicable to auditors.  

 
 
19. Reference: Chapter 2 Regulation 31 

 
ISSUE: Ownership of a company should not be the determinant of its possible public 
interest.  
 
RECOMMENDATION: Remove Regulation 31 completely 
 

 



20. Reference: Chapter 2 Regulation 32(1) and (2) 
 
ISSUE: Regulation 32(1) requires a company, whose financial year end coincides 
with the anniversary date of its incorporation, to file its annual return, in the 
prescribed form, within 20 business days after the board approves the annual 
financial statements.  
 
Regulation 32(2)(a), however, requires a company, whose financial year end does 
not coincide with the anniversary date of its incorporation, to file its annual return 
within 20 business days after the anniversary date of its incorporation.  
 
Regulation 32(2)(b) further prescribes that if such company is a public company, any 
other type of company required to be audited in terms of Regulation 29, or if it is a 
company which elects to be voluntarily audited, the requirement to file its annual 
financial statements will be met if the company files its next ensuing annual financial 
statements within 20 business days after the board approves those annual financial 
statements. 
 
RECOMMENDATION: The prescribed filing period of 20 business days is considered 
to be onerous for the company. A 60 day filing period is considered more appropriate. 
The Regulation should require every annual return to be filed within 20 months of the 
anniversary date of its incorporation, but no later than 60 days after a company’s 
board approves its annual financial statements in terms of section 30(3)(c). 
Regulation 32(2) can thus be deleted. 
 
 

21. Reference: Chapter 2 Regulation 32 (5) 
 
ISSUE: Regulation 32(5) provides that the Commission, upon review of the “financial 
accountability supplements” filed by companies, may identify companies whose 
annual financial statements for a particular year should be audited.  
 
In order to fulfil this responsibility the Commission must establish a systematic 
procedure to select and review a sampling of “financial accountability supplements” 
which have been filed and may issue a compliance notice to any such company in 
this regard. This notice will require the company to have its most recent annual 
financial statements audited on the grounds that the activities of the company during 
the previous year raise a reasonable apprehension of potentially adverse 
consequences to the public, which cannot be dispelled without such an audit being 
performed.  
 
The Regulation provides broad guidance to the Commission in this regard, however, 
no specific parameters have been established to guide the Commission on how to 
practically execute their responsibilities. Such specific guidance is required to ensure 
that the Commission is able to meet its aims and to avoid an abuse of power.  
 
While this Regulation will allow the Commission to target companies that are in the 
public interest, the effectiveness of this Regulation is dependent on the effective 
functioning and administration of the Commission. It seems highly unlikely that the 
task of identifying “activities of the company… [which] raise a reasonable 
apprehension of potentially adverse consequences to the public” will be a simple or 
straight forward one.  
 
An additional concern is the difficulty for the auditor, and the increased cost to be 
incurred by the company, where an audit is performed on an ad-hoc basis and not 
consistently from year to year. This results from the fact that the auditor’s 



understanding of the underlying business, knowledge of the system of internal 
control, accounting systems etc. (which all contribute to his audit opinion on the 
financial statements) will need to be established from scratch in respect of this once-
off engagement. Additionally, extended procedures will need to be performed on the 
opening balances (comparative figures) as these have an impact on the current year 
results.  Invariably, it is unlikely that the auditor will be able to obtain sufficient, 
appropriate audit evidence as to the amounts and disclosures of all comparative 
amounts with the result that the audit report is likely to be modified with respect to 
such comparatives. The outcome is likely to be an expensive audit which is of 
reduced value to the company.  
 
RECOMMENDATION: Companies that are in the public interest (and which may 
have a potentially adverse consequence for the public) should be scoped into the 
audit requirement in Regulation 29 and should be subject to an annual audit. The 
Commission should take due cognisance of the cost implications and potential 
audit opinion impacts of ad-hoc audits.  
 

 
22. Reference: Chapter 2 Regulation 33 

 
ISSUE: Application of solvency and liquidity tests to groups of companies. 
 
RECOMMENDATION: Refer to our submission on the Rectification notice. The 
application of the test to both of these levels could cause the group to be deemed 
insolvent purely because one company within the group is insolvent, even if the 
group is solvent. It is recommended that the liquidity and solvency test be applied to 
the consolidated group financial statement level (as defined in the act).  

 
 

23. Reference: Chapter 2 Regulation 45 
 
ISSUE:  Reference to general executive authority is unclear. 
Section 66(10) of the Act allows the Minister to issue regulations designating a 
specific function within a company to be a prescribed office. 
As a result of a person being classified as a prescribed officer of the company, the 
following sections of the Act (relating largely to directors) would, inter alia, apply 
equally to these prescribed officers: 

1. Section 69 – Ineligibility and disqualification of persons to be a director or 
prescribed officer; 

2. Section 75 – Director’s personal financial interests; 
3. Section 76 – Standards of directors conduct; 
4. Section 77 – Liability of directors and prescribed officers; and 
5. Section 78 – Indemnification and directors’ insurance. 

A person, who is not a director of the company, but who manages the accounting 
function of the company could, for example, no longer “qualify” for that position if it 
meets any of the ineligibility or disqualification criteria applicable to the directors of 
the company. Although the inclusion of section 66(10) was likely to ensure that 
persons “acting as directors” does not avoid any of their responsibilities or liabilities 
by not being an appointed director of a company, we question whether it was the 
intention to widen the scope of the definition to persons who are not part of the 
company’s executive management, but due to the size of the organisation and the 
wide application of the proposed definitions, may fall within its ambit. This will 
typically happen in smaller companies.  
For example: Company A has 2 directors. Person A is an employee of Company A 
and is responsible for the entire finance function of the company, including 
maintaining the accounting records and preparing the annual financial statements, 



preparing budgets etc. Person A reports directly to the directors. According to the 
definition above, Person A might be considered as having “general responsibility for 
the financial management of the company” and could therefore be considered to be a 
prescribed officer of the company. 
For example: If a company pays a retainer to a lawyer, who is not an employee of the 
company, to represent them in all legal matters and to respond to all legal requests, 
could such a lawyer be deemed to have “general responsibility for management of 
the legal affairs of the company”? It is questioned whether such an external service 
provider should be, inter alia, jointly and severally liable with the directors of the 
company under section 77 of the Act. 
 
RECOMMENDATION: We question whether this was the intended effect of the 
regulation and request that the definition of a prescribed officer be reconsidered to 
scope in only those officers that participate in the executive decision making process 
at company level, i.e. not merely at divisional level. 
 
 

24. Reference: Chapter 2 Regulation 49 
 
ISSUE: Reference to Chapter 4 and not Chapter 3. 
 
RECOMMENDATION:  Amend reference to read “Chapter 3”. 
 

 
25. Reference: Chapter 3 Regulation 50 

 
ISSUE:  Powers of the Minister –  
The manner in which draft regulation 50 is framed goes beyond the powers conferred 
on the Minister by the Act in the following respects: 
o Section 72(4) empowers the Minister to prescribe by regulation that a company 

or category of companies must have a social and ethics committee if it is 
desirable in the public interest, “having regard to – 

(a) its annual turnover; 
(b) the size of its workforce; or 
(c) the nature and extent of its activities.” 

The draft regulation applies only to public and state owned companies without regard 
to the other criteria listed in S 72(4).   
Having regard to the strict wording of the section it appears that the Minister has 
exceeded his powers by specifying the categories of companies to which the 
regulations apply without any mention of the criteria mentioned above.  SAICA 
proposes that the size criteria be introduced into the regulation in the manner set out 
in more detail below. 
The detailed requirements set out in draft regulation 50 exceed the powers conferred 
on the Minister by S 72(4) in the following additional respects: 
(a) The powers of the Tribunal set out in section 195 of the Act do not include the 

power to grant exemption from the provisions of the draft regulations. 
(b) Sub-paragraph (5) of the draft regulation requires the election of the social and 

ethics committee members at the company’s annual general meeting.  This 
provision is out of the ordinary for a board committee and, if it is needed, should 
be incorporated in the Act itself.  The only other committee requiring election at 
the AGM is the audit committee, which is no longer regarded by the Act as a 
board committee.  

(c) The detailed and exhaustive draft requirements for to the proposed social and 
ethics advisory panel go well beyond the powers which S 72(4) confers on the 
Minister. 



(d) The functions of the social and ethics committee set out in draft regulation 50(12) 
overlap and usurp those of the board of directors itself.  In this regard the 
regulation exceeds the scope conferred on the Minister by S 72(4). 

o Listed public companies and large state owned companies are expected to apply 
the provisions of King lll which are consistent with the proposed regulation 50.  
Many of these companies already have committees in place to perform the 
functions set out in the regulation.  In principle, therefore, SAICA welcomes the 
new regulation for these companies.   

o The draft regulation is very detailed and cumbersome in its design and will 
impose significant administrative and cost burdens on the companies to which it 
applies.  This is in conflict with the original objectives set out by the dti’s policy 
paper on the drafting of the new Companies Act.   

RECOMMENDATION: In relation to smaller public and state owned companies, 
SAICA suggests that the regulation will impose an additional administrative burden 
which, in many cases will not be put into effect, and which will simply increase the 
level of non-compliance with laws and regulations.  SAICA therefore recommends 
that the regulation should be amended by the inclusion of size thresholds for public 
and state owned companies and should require only those companies above the 
thresholds to have a social and ethics committee.  SAICA suggests that the 
thresholds should be set at a level to include all listed companies and nationally 
significant state owned companies. 
 
SAICA recommends that the detailed requirements set out in the draft regulation 
should be replaced by the principles which should guide the committee rather than a 
detailed set of regulations which are unlikely to be appropriate for all companies.   
More latitude should be allowed for different companies to adapt the regulations to 
their own circumstances.  In particular it may be more effective for some companies 
to achieve the purpose envisaged for the social and ethics committee through more 
than one committee.  This option should be permitted by the regulations.  In addition, 
SAICA recommends that the requirements regarding a social and ethics panel should 
be omitted from the regulations. 
 

26. Reference: Chapter 3 Regulation 52(2) 
 
ISSUE: The Act refers to a minimum period which must not be less than 6 months. 
The Regulations refer to 6/12 months.  
 
RECOMMENDATION: This should be clarified as a time period of either being 6 
months or 12 months, depending on the intention. 
 
 

27. Reference: Chapter 4 Regulation 61(1)(b) 
 
ISSUE: Reference to regulation ##. 
 
RECOMMENDATION: This should be clarified as to what regulation this section is 
referring to. 
 
 

28. Reference: Chapter 4 Regulation 63(5) 
 
ISSUE: Wording used “nay”. 
 
RECOMMENDATION: Wording to be changed to “may”. 



29. Reference: Chapter 4 Regulation 82 
 
ISSUE: Reference to specific items to be audited. 
 
RECOMMENDATION: International standards on auditing provide detailed guidance 
on the performance of an audit. Regulation 82(4) should be deleted. 
 
 

30. Reference: Chapter 6 Regulation 131 
 
ISSUE:  Heading “Meeting of the Takeover Regulations Panel” 
 
RECOMMENDATION: This should refer to “Meeting of Business Rescue Practice 
Regulatory Board” 
 
 

31. Reference: Chapter 6 Regulation 133 (2)(a)(ii) 
 
ISSUE: This section refers to “commercial practice” 
 
RECOMMENDATION: Refer to “public practice” 
 
 

32. Reference: Chapter 7 Regulation 166(1) 
 
ISSUE:  “into one or her” 
 
RECOMMENDATION: Change to “one of” 
 
 

33. Reference: Chapter 7 Regulation 175 
 
ISSUE: Turnover has to be calculated based on the Competition Act. 
 
RECOMMENDATION: Turnover should be defined as revenue per the FRS 
applicable to the entity. 
 
 

34. Reference: Chapter 8 Regulation 191 (1)(b) 
 
ISSUE:  “other members to be determined from time to time determine” 
 
RECOMMENDATION:  Remove second “determine”. 

 
 
35. Reference: Annexure 3 

 
ISSUE:  Para 2 refers to Regulation 7(4) which does not exists. 
 
RECOMMENDATION:  Correct reference to be included, should be 8(4) 

 



36. Reference: Annexure 3 
 
ISSUE:  The reference to business day in the table dealing with the Tribunal.  
 
RECOMMENDATION: Use the word “one” in place of the numeral “1”. In the 3rd 
paragraph insert “one” before “business day”.  

 
 
37. Reference: Forms 

 
ISSUE:  The forms referred to are not included and should be viewed by members.  
 
RECOMMENDATION:  Sufficient time should be allowed for comment on the forms. 
Information regarding electronic submission should be provided.  
 
 

 


