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COMPANIES 

 

1872. Interpretation note on the Brummeria judgment 

When the judgment of the CSARS v Brummeria Renaissance (Proprietary) Limited & Others 69 

[2007] (69 SATC 205) was released in 2007 there were a number of taxpayers and tax consultants 

experiencing restless nights. In order to restore some calm, the South African Revenue Service 

released a draft interpretation note which has now been replaced with the final Interpretation Note No. 

58, dated 30 June 2010 (the Note). 

By way of background, in the Brummeria case the taxpayer had granted life rights over units in a 

sectional title scheme operating as a retirement village to the life-right holders. As a quid pro quo, the 

life-right holders advanced interest free loans to the taxpayer for so long as they occupied the units. 

Ultimately, the court held that the right of the taxpayer to use the loans interest free in exchange for 

the use of the life-rights constituted "gross income" in terms of section 1 of the Income Tax Act No. 

58 of 1962 (the Act). 

 

In this regard, the Note provides that the following principles were enunciated by the SCA in the 

Brummeria judgment: 

• The word "amount" in the definition of "gross income" is to be interpreted widely. 

• The right to use the loan capital interest free has a monetary value. It should be appreciated that it 

is the "right" to an interest free loan, and not the receipt of an interest free loan itself, which may 

constitute "gross income" for purposes of the Act. 

• Even though the receipt or accrual of the right is in a form other than money, which cannot be 

alienated or turned into money, it does not mean that the receipt of the right has no monetary 

value. It follows that the judgment overturns that part of the Stander v CIR [1997] (59 SATC 212) 

CPD 1997 case where it was held that if subjectively a taxpayer was not capable of turning a right 

into money it had no value. The test is now whether or not objectively a right has a monetary 

value. 

• The value of the receipt or accrual in a form other than money constitutes an "amount" that 

"accrues" to the taxpayer and should be included in the gross income of the taxpayer. 

• For a benefit of this nature to be taxable, the amount does not need to fall within paragraph (i) of 

the "gross income" definition in section 1 of the Act (ie. a "taxable benefit" as defined in the 

Seventh Schedule to the Act). 

The Note highlights the fact that there are a number of issues which could not be pursued by the court 

and which were not argued by the taxpayer, including: 

• The fact that the SCA did not, in the context of the appeal, consider the position of the life-right 

holders. 

• Whether or not the nature of the rights under the transaction were of a capital or revenue nature. 

This issue was not raised before the SCA. However, the Note accepts that the value of a receipt or 

accrual in a form other than money would usually (other than in the present circumstances) be of a 

capital nature. 

• The timing of the accrual in the hands of the taxpayer. The Note provides that the timing of the 

accrual in a form other than money must be determined in each individual case having regard to 

the law and the facts and circumstances of each case. 

• The valuation method used to determine the value of the right to use an interest free loan. The 

Note specifically provides that the SCA neither accepted not rejected the weighted-average prime 
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overdraft rate of banks applied to the value of the right to the interest-free loan as the appropriate 

valuation method. The Note accepts that in each case an appropriate value method should be 

adopted for the particular facts and circumstances. 

In particular, taxpayers will be relieved to see that the Note provides that the right to receive an 

interest-free loan in the context of a group of companies and shareholder's loans will not necessarily 

be affected by the Brummeria judgment. It is important that the interest-free loan is not received in 

exchange for goods sold, services rendered or some other benefit by the borrowing company. 

Since the publication of the draft interpretation note, most of the concerns regarding the application of 

the Brummeria judgment and its affect on interest free loans have been addressed. However, the 

release of the Note serves as a gentle reminder of the principles established in the Brummeria 

judgment, which may find application where one does not necessarily expect. In particular, it is 

important to take notice of the Brummeria judgment and the Note to the extent that one is receiving a 

right in exchange for goods sold, services rendered or some other benefit. Editorial comment: The 

Note also deals with the valuation of the benefit to be taxed. Refer to the Interpretation Note 58 for 

full details.  

 

Cliffe Dekker Hofmeyr  

 

IT Act: s 1 “gross income” 

Interpretation Note No: 58 dated 30 June 2010 
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DEDUCTIONS 

 

1873. Accounting and tax treatment of repairs              
The implementation of the revised IAS 16 Property Plant and Equipment in 2005 signaled a widening 

of the gap between the accounting and tax treatment of asset repairs. Previously, for a repair to be 

capitalised for accounting purposes, it had to be shown that future economic benefits, in excess of 

those originally expected, resulted from the repair. However, under the current IAS 16, a repair is to 

be capitalised when the cost of the repair can be reliably measured and it is probable that future 

economic benefits associated with the item will flow to the entity - in other words, if it meets the 

normal IAS 16 recognition criteria to recognise an asset. Judgment is required in applying these 

recognition criteria to the entity’s specific circumstances as IAS 16 requires day-to-day servicing costs 

to be expenses as incurred. Thus the cost of painting a building once every six years should be 

capitalised, but not the cost of washing the windows once a month.  

 

From a tax perspective a repair is a restoration by renewal or replacement of a subsidiary part of the 

whole (as held in CIR v African Products Manufacturing Company Ltd [1944] (13 SATC 

164). Repairs are not tax deductible in terms of section 11(a) of the Income Tax Act No.58 of 1962 

(the Act) as they constitute capital expenditure. However, in terms of section 11(d) repairs may, inter 

alia, be claimed as tax deductible expenses if they are actually incurred in the year of assessment on 

the repair of property: 

 

• occupied for the purposes of trade, or 

• in respect of which income is receivable, or  

• in respect of machinery, implements, utensils and other articles used by the taxpayer for the 

purposes of his trade.  

A repair must be distinguished from an improvement which occurs when remedial work also results in 

increased income-earning capacity or aesthetic improvement. Improvements must be capitalised for 

tax purposes and written off in terms of the relevant capital allowance provisions contained in the Act 

(e.g. section 12C and section 13 – interestingly, section 11(e) does not deal with the write-off of 

improvements to ‘wear and tear’ assets and their treatment is uncertain). 

To illustrate the difference between the accounting and tax treatment, assume a taxpayer owns and 

rents out an office block. During the year of assessment, the control panel of one of the lifts breaks 

down resulting in people continuously ending up on the wrong floors. The parts required to repair the 

control panel are no longer available. Accordingly the taxpayer installs a new control panel at a cost of 

R100 000. The old control panel had a carrying amount of R40 000 for accounting purposes on the 

date of its replacement. 

For accounting purposes, the old control panel is derecognised as an asset in accordance with IAS 16 

resulting in a loss on disposal  of R40 000. The new control panel has a cost that can be reliably 

measured and it is probable that future economic benefits associated with the control panel will flow 

to the entity, hence it is recognised as an asset at R100 000. Subsequently it is depreciated over its 

estimated useful life. Assume the depreciation on the new asset for the year is R10 000. 

From a tax perspective the replacement of the control panel constitutes a repair (a replacement of a 

subsidiary part of the lift, which is not an improvement as it does not result in an increase in income 

earning capacity) and therefore qualifies for an immediate deduction. Wear and tear continues to be 

based on the cost of the lift (which includes the original control panel).  
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The tax computation for the year will therefore contain the following adjustments: 

 

The tax treatment is more beneficial because the full cost of the replacement asset can be written off in 

terms of section 11(d) in year one. 

Taxpayers need to be aware that if they incorrectly capitalise the cost of repairs for tax purposes, they 

could lose a substantial portion of the deduction. For example, say a taxpayer incorrectly capitalises 

repairs of R100 000 in 2005 and claims an annual wear and tear allowance of R20 000 over the next 

five years (see table below). 

Year-end    Tax 

computation 

Date of 

assessment 

Date of prescription 

31/12/2005 Section 11(e) allowance (R20 000) 31/12/2006 31/12/2009 

31/12/2006 Section 11(e) allowance (R20 000) 31/12/2007 31/12/2010 

31/12/2007 Section 11(e) allowance (R20 000) 31/12/2008 31/12/2011 

31/12/2008 Section 11(e) allowance (R20 000) 31/12/2009 31/12/2012 

21/12/2009 Section 11(e) allowance (R20 000) 31/12/2010 31/12/2013 

On 1 July 2010 SARS conducts an audit in respect of the taxpayer’s 2006 – 2009 tax years (the 2005 

tax return has already prescribed). It finds that the R100 000 does not constitute an improvement and 

disallows the section 11(e) allowance in respect of the 2006, 2007, 2008 and 2009 tax years. The 

taxpayer wishes to claim the section 11(d) allowance of R100 000 in 2005, but SARS refuses to 

amend the 2005 tax return as it prescribed on 31 December 2009. The result of this unfortunate 

situation is that the taxpayer loses R80 000 of its possible R100 000 tax deduction. 

This example illustrates the importance of examining the accounting asset register when preparing the 

tax return in order to establish whether any amounts capitalised for accounting purposes should be 

claimed as immediate tax deductions in terms of section 11(d). 

 

Ernst & Young 

 

IT Act: s 11(a), s 11(d), s 11(e), s 12C, s 13  

Other: IAS 16 

 

 

Add back: Loss on disposal of asset R40 000 

  Depreciation R10 000 

Deduct: Repairs (R100 000) 
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EMPLOYEES’ TAX  

 

1874. Residential accommodation provided to expatriates             
Does your company provide residential accommodation to expatriate employees who are on 

secondment in South Africa? If so, it is possible that you are not correctly calculating the taxable 

fringe benefit that arises in respect of this benefit.  

 

A fringe benefit arises where a South African company provides residential accommodation to 

expatriate employees in South Africa. This fringe benefit is equal to the so-called “rental value”, 

reduced by any rental consideration paid by the employee.  

 

As a general rule, unless SARS directs otherwise, the “rental value” is inter alia equal to the higher of:  

 

• an amount determined in accordance with a prescribed formula; or  

 

• the actual rentals payable by the company for the accommodation and any other expenditure 

defrayed by the company (or any associated institution).  

 

One of the elements taken into account in this prescribed formula is the expatriate’s prior years 

remuneration or where no prior year remuneration was earned, his current year remuneration 

extrapolated for the relevant tax year.  

 

Given that the remuneration packages of expatriates are often significant in value, the application of 

the formula will often yield an amount that is higher than the actual rental paid by the company for the 

residential accommodation. This means that a value is being placed on the fringe benefit which way 

exceeds the actual market-related rental of the residential accommodation. The expatriate is therefore 

placed in the unfortunate tax position of being subject to tax on a fringe benefit that is much higher 

than the actual rental cost paid by the company and hence higher than the value of the benefit to him.  

 

Importantly, this rule also applies where an expatriate qualifies for the so-called “tax exemption” 

applicable to residential accommodation provided to an expatriate during the first two years from the 

date of his arrival in South Africa to perform his duties. This specific tax exemption only applies to 

the extent that the rental value of the fringe benefit does not exceed R25 000 (multiplied by the 

number of months during which the exemption applies). 

 

Thus when applying this tax exemption, an employer must first determine what the rental value is and 

only if that rental value is less than the R25 000 threshold, no fringe benefit arises. Again, to 

determine the rental value, the rule noted above is applied - namely the rental value is equal to the 

higher of the amount yielded by the prescribed formula or the actual rentals paid.  

 

An anomaly may therefore arise where the amount yielded by the formula could be higher than the 

actual rentals paid by the company and could also be higher than the R25 000 threshold. In this case, a 

taxable fringe benefit will therefore arise, even in the first two years of the expatriates secondment and 

even though the actual rentals paid by the company are lower that the R25 000 limit. Where this 

anomaly arises, the employer may only use the actual rentals paid as the value of the fringe benefit, 

with SARS’ written permission.   

 

What this means for your company and its expatriate employees, is that you will need to assess on an 

annual basis and in respect of each expatriate, whether the formula yields a higher result than the 
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actual rentals paid. If it does, the fringe benefit is equal to the amount yielded by the formula, reduced 

by the R25 000 exemption where applicable. This assessment will also need to be done each time the 

actual rentals change.  

 

This does create a significant administrative burden for the company. However, as noted, employers 

may in these circumstances apply to SARS for a ruling requesting that the company be permitted to 

calculate the fringe benefit as being equal to the actual rentals paid by the company instead of the 

amount yielded by the formula. A separate ruling application needs to be made for each expatriate 

employee.  

 

In practice, SARS generally only grants the ruling for the period of the rental agreement, so that when 

an agreement is renewed, a fresh application will need to be made in respect of the rentals under that 

renewed agreement.  

 

Whilst this may seem like a burdensome task, the tax saving of being in a position to use actual 

rentals, where the formula yields a higher value, makes the effort worthwhile.  

 

Note that a fringe benefit arises even if the expatriate is present in South Africa for less than 183 days 

since the tax relief afforded by any double taxation agreement generally does not apply where the 

residential accommodation is provided by a South African company.  

 

Note too, that if the South African company settles the tax arising on the fringe benefit on behalf of 

the expatriate, certain complex tax consequences will follow which the company must adhere to in 

order to avoid penalties and interest being levied by SARS.  

 

In conclusion - if up until now, you have not correctly calculated the residential accommodation fringe 

benefit relating to your expatriate workforce, do not despair! SARS has indicated that it will, with 

effect from 1 November 2010, introduce a voluntary disclosure program (VDP) whereby “amnesty” 

from the imposition of penalties, and possibly a portion of the interest, will be granted to taxpayers 

who voluntarily disclose non-compliance with the tax laws in terms of the VDP. The details of the 

VDP and the extent of the waiver (if any) of the obligation to pay interest have been published. The 

VDP will run until 31 October 2011. Editorial comment: The Voluntary Disclosure Programme and  

Taxation Laws Second Amendment Bill 2010 is awaiting promulgation. It appears that the period of 

the programme will run from 1 November 2010 to 31 October 2011.  

 

Thus, where your company is not in possession of the relevant SARS rulings, (Editorial comment: 

and has not correctly dealt with the PAYE deductions) it is worthwhile to consider making voluntary 

disclosure to SARS in terms of the VDP.   

 

Deloitte 

 

IT Act: Seventh Schedule par 2(d), par 9 
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1875.  Short–term expatriates-binding private ruling             
In May 2010, the South African Revenue Service (SARS) published a binding private ruling (BPR 

085) dealing with short term expatriates working in South Africa. The ruling is the first indication 

from the SARS as to its interpretation of the provisions of South Africa’s Double Taxation 

Agreements (DTA’s) in respect of the short term hiring of foreign labour. The ruling has significant 

implications for South African employers in circumstances similar to those to which the BPR applies. 

 

Summary of background facts 

An international group of companies has a global technical and professional resource pool for 

utilisation by companies in the group, to supplement the resource requirements of their local projects. 

• The South African subsidiary of the group intends to make use of these professionals for periods 

of between one and three months. 

• The home country employer will second the professionals to the South African subsidiary. The 

professionals will remain on their home country employer’s payroll while rendering services in 

South Africa. 

• The home country employer will charge the South African subsidiary a fee for the services 

rendered by its employees, based on their salaries, overheads and a mark-up. 

• The South African subsidiary will pay for the accommodation and travel expenses of the 

expatriates. It will also pay them a daily allowance while in South Africa. 

• While the employees are working in South Africa, the South African subsidiary will supervise and 

control them. 

• The expatriates are from countries with which South Africa has DTA’s and are tax resident in 

these countries. 

The SARS Ruling 

SARS made the following ruling with regard to the above facts: 

• While they are in South Africa, the South African subsidiary is the employer of the expatriates for 

the purpose of the various relevant DTA’s. (As a result of this ruling, the expatriates will not 

qualify for the exemption in terms of the relevant DTA’s, despite being in the country for less than 

183 days.)  

• South Africa has the right to tax the remuneration derived by the expatriates while in South Africa. 

• The South African subsidiary will be required to pay over employees’ tax in respect of the South 

African sourced remuneration, even though the remuneration is paid by the home country 

employer. 

Commentary 

Most readers will be familiar with the rule (where a DTA applies) that South Africa does not have the 

right of taxation where an expatriate renders services in South Africa for a period of less than 183 

days (rule 1). However, this is one of three rules which require compliance for the expatriate’s income 

not to be taxable in South Africa. The other two rules are that: 

• the expatriate’s remuneration may not be paid by a South African resident employer or on its 

behalf (rule 2), or 

• the expatriate’s remuneration may not be paid by a permanent establishment which a foreign entity 

has in South Africa (rule 3). 
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The Organisation for Economic Co-operation and Development (OECD) has developed a Model Tax 

Convention for its member countries to follow when entering into a DTA. The OECD has also issued 

commentary on its interpretation of the provisions of the Model Tax Convention, that it amends from 

time to time. 

The second rule has been the subject of much international debate among commentators, tax 

authorities and the OECD, without a conclusive interpretation having been reached. The point under 

debate is who the “employer” is for treaty purposes. It can be the expatriate’s home country employer 

who clearly is the contractual employer. However, in economic and to some extent legal substance it 

can also be the South African subsidiary. While in South Africa, the expatriate is working under the 

supervision and control of the South African subsidiary and it indirectly pays the expatriate’s salary. 

Therefore, it is possible to conclude that the expatriate’s relationship with the South African 

subsidiary meets the indicators of an employer/employee relationship. 

The latest draft OECD commentary leaves it up to each country to decide whether the home country 

employer or the South African subsidiary is the “employer” based on its domestic tax law. In BPR 085 

the SARS has ruled that the South African subsidiary is the expatriates’ “employer” for treaty 

interpretation purposes. Therefore, South Africa has the right of taxation. Unfortunately, the ruling 

does not provide the reasoning as to how the SARS came to this decision. Presumably, the SARS is of 

the view that South Africa’s domestic tax law will regard the South African subsidiary as the 

“employer”. Labour case law (LAD Brokers (Pty) Ltd v Mandla [2001] 9 BLLR 993 (LAC)) points in 

this direction. 

The ruling that the South African subsidiary must withhold employees’ tax on remuneration paid by 

the home country came as a surprise to many as the South African subsidiary does not pay the 

expatriate’s foreign remuneration. The South African subsidiary may indirectly pay the expatriate’s 

foreign salary, but South African legislation requires withholding by the employer who actually makes 

payment of remuneration. It is not clear which provisions of the Fourth Schedule (if any) place an 

obligation on the South African subsidiary to withhold employees’ tax on amounts not paid by it. The 

South African subsidiary is not an employer as defined in the Fourth Schedule in respect of the 

remuneration paid by one of the foreign companies, nor is it a representative employer in respect of a 

non-resident employer. 

The withholding requirement for the South African subsidiary has additional administrative, cost and 

other tax implications.  

 

Ernst & Young 

 

BPR 085 
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1876.  SARS targets employers 

There has been an increased focus on employees' tax this year.  

A special project targeting all SARS Large Business Centre clients’ country wide has been launched. 

The audit questionnaire, which is of a limited scope, is targeting share schemes, expatriates and travel 

allowances. This focus creates significant risks for those individuals identified and their employers. 

The questionnaire states that a comprehensive audit may follow if areas of non-compliance are 

identified through the audit.  

The SARS special project is similar to projects undertaken overseas. The Australian Tax Office 

Compliance Programme for 2010/2011 released earlier this month identifies a focus on globally 

mobile executives and other highly paid individuals. The Internal Revenue Service in the United 

States (US) announced earlier this year that they will be utilising a new National Research Project 

audit programme to cover employment taxes which will target 6 000 US companies over a three-year 

period. Commencing in February 2010, 2 000 US companies will be audited each year.  

The SARS special project questionnaire, which is effectively an audit, can be particularly burdensome 

on employers. If selected for inclusion in the special project, taxpayers should secure the 

representation of a qualified tax professional to guide them through the often complex process. Now is 

the time to undertake a compliance review and get the house in order before the SARS auditors come 

knocking.  

The special project covers three areas: share schemes, outbound and inbound expatriates and travel 

allowances.  

Employee share scheme rules  
The employee share scheme provisions were overhauled in 2004. Requests will be made for various 

documents such as scheme brochures, trust deeds, trust rules, the resolutions containing the board 

approval and remuneration policies. Furthermore, employers will be required to state whether 

directives were applied for in terms of Paragraph 11A of the Fourth Schedule to the Income Tax Act 

No. 58 of 1962 (the Act) for share gains on all transactions applicable to the relevant schemes at the 

employer company.  

 

Expatriates  
The questionnaire contains 22 questions on expatriates which indicates that the special project is 

focused on compliance with the taxation of globally mobile employees. Companies ought also to be 

mindful that the provision of services by expatriate employees in South Africa for a significant period 

of time may create a tax presence for the foreign employer. The questionnaire also looks for instances 

where benefits are provided to the expatriates. No doubt the intention is to determine whether the 

fringe benefits granted are subject to employment taxes and whether they have been properly and 

consistently classified during the audit period. The audit period is in respect of years ending 28 / 29 

February from 2004 to 2009. 

  

Travel allowances  
The face of travel allowances has changed dramatically over the past few years and with those 

changes so has the need to review the adequacy of the documentation kept by employers to support 

their position. SARS will request a copy of the policies applicable during the audit period.  
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How to survive the special project  
Employers should undertake a general compliance review so that a clear understanding of the relevant 

facts and circumstances is obtained. This ‘pre-audit' analysis will identify areas of interest and enable 

employers to ensure that they are correctly withholding employees' tax, and accounting for fringe 

benefits provided to employees under existing arrangements. To the extent that employers are not 

doing so then at least employers will be able to develop arguments early on in the audit process to 

resolve issues and negotiate settlements. 

  

Going forward, employers need to understand the evolving framework for taxation of employee share 

schemes, expatriates and travel allowances and consider whether their existing arrangements are 

structured in the most tax effective manner.  

 

Edward Nathan Sonnenbergs 

 

IT Act: s 74A, s 74B, Fourth Schedule par 11A  
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EXCHANGE CONTROL 

 

 

1877.   Relaxations 

For many years now, there has been a steady relaxation in these exchange control regulations. Early in 

July 2010, there were further announcements from the Exchange Control Department of the South 

African Reserve Bank including the following: 

 

Use of Blocked Funds by Emigrants 

• Until now, blocked funds at the rate of R3 000 per person per day up to R75 000 per calendar year 

could be released to an emigrant to cover the local living expenses of the emigrant family whilst 

visiting South Africa. An increase could be applied for and was generally granted on good cause 

shown. 

 

Blocked funds up to R750 000 per calendar year may in future be released for these purposes. Any 

unutilised funds are to be re-credited to blocked account on departure. 

 

• Until now, blocked funds up to R100 000 per calendar year could be released in respect of gifts, 

donations and maintenance to third parties resident in South Africa. These gifts and donations 

could be made to any person or entity (charitable or not). 

 

Blocked funds up to R750 000 per calendar year can in future be released for these purposes. As 

the donor is not a resident of South Africa for tax purposes, there is no liability for South African 

donations tax which would normally be payable by a tax resident person on donations in excess of 

R100 000 per year. 

 

• A private individual emigrating from South Africa may avail himself of a foreign capital 

allowance up to R8 million per family unit (R4 million per single person). Persons who have 

already emigrated but have not fully utilised the current authorised foreign capital allowance may 

be accorded additional capital transfers provided that the total amount availed of does not exceed 

the current limits. On application to the exchange control department via local banks (authorised 

dealers), increased allowances were generally authorised by the Exchange Control department on 

payment of a 10% exit fee.  

 

The regulations now specifically authorise the Exchange Control department, on application, to 

consider requests to transfer an emigrant's remaining liquid assets and the export of quoted 

securities (e.g. listed shares) in lieu of cash in excess of the basic allowance. Approval will be 

subject to the payment of a 10% exit levy on the value of the additional cash or listed shares to be 

exported. 

 

• Local banks can now release unlimited blocked funds for the maintenance of and alterations to 

local fixed property forming part of the emigrant's blocked assets. Sufficient documentary 

evidence must be provided confirming the nature of the payment and the parties concerned. 

Formerly there was a limit of R100 000. 

 

Capital Distributions from Local Testamentary Trusts 
Capital distributions from local testamentary trusts due to non-residents, including emigrants, may in 

future be remitted abroad, provided that the Trustees Resolution confirming the capital distribution 

and the Last Will and Testament confirming that the beneficiary is entitled to such capital distribution, 

have been viewed by the authorised dealer. 
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Editorial comment: A new limit of R50 000 per transaction has been introduced for payments made 

by residents to non-residents which do not fall within the categories specifically listed in the exchange 

control rulings. 

 

Edward Nathan Sonnenbergs 

 

South African Reserve Bank Exchange Control Manual  

 

 

1878. International transfer of intellectual property 

The international transfer of South African intellectual property has become a hotly debated - and 

keenly litigated - topic in the last few years. This is on account of the South African Reserve Bank's 

(the Reserve Bank) policy to only allow the disposal of South African intellectual property to a non-

resident in limited circumstances. This policy seems at odds with the recent relaxation of other 

exchange control policies. 

Although intellectual property may be transferred to an unrelated third party with permission from the 

Reserve Bank, applications for transfer to related non-residents will be declined. In fact, in our 

experience, even if the parties are unrelated permission is often declined. 

It is different if the intellectual property is licensed to a non-resident. If the licensee is unrelated, no 

permission is required whereas permission is required if the licensee is related. 

Any Reserve Bank approval granted in respect of any licensing arrangements would be made subject 

to the condition that the royalties are to be repatriated to South Africa and converted to Rand within 

30 days of the royalty having been paid. 

The rationale for the Reserve Bank's approach seems to be an attempt to preserve South African 

capital. This rationale has found resonance in the Couve v Reddot International (Pty) Ltd [2002] BIP 7 

(W) judgment. The court - consisting of a single judge - held that the effective transfer of ownership 

in patents to a non-resident by a South African resident fell foul of Exchange Control Regulation 

10(1)(c), and the agreement was accordingly null and void. 

The debate centres on the fact that neither the Exchange Control Regulations nor the Currency and 

Exchanges Act mention intellectual property. Nonetheless, the Court held that the use of the words 

'directly/indirectly' before the term 'export' meant that the intention of the legislator was to afford the 

widest possible interpretation to 'export'. The Court also held that the rights in and to patent 

applications and the concomitant right to receive royalties are 'capital'. This is as such rights have a 

monetary value; ownership in respect of patents are altered by assignment; and expenditure in relation 

to patents are considered as capital expenditure from a tax perspective. 

A single judge in another division refused to follow this interpretation. In the Oilwell v Protec 

International Ltd [2010] JDR 0107 (GNP) judgment, it was stated that as there was no reference to 

intellectual property in either the regulations or the empowering legislation, the application of the 

regulation to intellectual property cannot be inferred. In applying the rules of the interpretation of 

statutes, the Court held that where a contravention is visited by a penalty, the wording of the 

prohibition must be narrowly and restrictively interpreted. The broad and expansive interpretation 

afforded the regulation in the Reddot case was therefore incorrect. The Court further found that 

intellectual property was not 'capital'. It accepted the argument that the fact that a foreign entity 

became entitled to exercise a right in South Africa, as it would when it acquired a South African 

trademark, does not mean that such rights have been exported. The judge further accepted that the 

territorial nature of the trademark is decisive. No contravention of Regulation 10(1)(c) was therefore 
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found. 

Our law presently seems to be at an impasse with two conflicting judgments of equal ranking. Until 

the courts reach clarity on this issue, what is certain is that South African residents face an uphill 

battle in their attempts to contradict the Reserve Bank on its decided stance. We recommend that 

exchange control approval be applied for whenever intellectual property is disposed of. 

 

Cliffe Dekker Hofmeyr 

 

South African Reserve Bank Exchange Control Regulation 10(1)(c) 

 

 

1879.  Voluntary disclosure programme               

As foreshadowed in an announcement by the Minister of Finance his Budget Speech of 17 February 

2010, the Exchange Control Department of the South African Reserve Bank has released for public 

comment  a draft Exchange Control Voluntary Disclosure Programme (VDP) as well as an 

amendment to the Exchange Control Regulations of 1961, to be included as Regulation 24. 

 

The VDP deals with the way in which contraventions of the Regulations will be regularised, whilst 

Regulation 24 provides for the granting of administrative relief. 

 

Regulation 24 

For the duration of the prescribed period, the proposed Regulation 24 will authorise the Treasury, or 

its delegate, to invite persons who have contravened the Regulations to apply to have the 

contraventions regularised. An affidavit or solemn declaration in regard to the contravention will be 

required. 

 

Purpose of the voluntary disclosure programme  
The VDP is intended to encourage persons who are subject to the Regulations and who may have 

contravened them, to come forward, disclose and thereby regularise their contraventions, subject 

(where applicable) to the payment of a levy. The draft VDP makes provision for the following three 

categories of procedures. 

 

Disclosure and regularisation 

In this category, natural persons and corporate entities who have contravened specified provisions of 

the Regulations will be entitled, by declaration and disclosure to Exchange Control through an 

authorised dealer, to regularise the contraventions. Disclosures and declaration falling into this 

category will not attract a levy and relate to the following. 

 

In respect of natural persons, declarations made by – 

 

(i)  immigrants to disclose their foreign assets; and 

(ii) failure by residents to disclose - 

 (a) foreign inheritances and legacies received prior to 17 March 1998, 

 (b) foreign income earned prior to 1 July 1997; 

 (c) foreign loans (with recourse to the Republic of South Africa) raised to acquire a foreign 

       asset prior to 28 February 2010 in contravention of the Regulations; 
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In respect of corporate entities, declarations by residents of – 

 

(i)  contraventions, prior to 28 February 2010, of the provisions of an approval relating to an 

approved foreign investment and which relate to the submission of financial statements and 

progress reports, the lodging of share certificates, the placing on record of the expansion of 

foreign investments, the declaration of dividends and their remittance to the Republic prior to 26 

October 2004, and the disposal of all or part of a foreign investment; 

(ii) unauthorised foreign loans (with recourse to the Republic) raised by them prior to  

28 February 2010, provided such foreign loans accord with the applicable Exchange Control 

policy; 

(iii) the acquisition of foreign investments prior to 28 February 2010 which are unauthorised and   

which accord with applicable Exchange Control policy. Where declaration and regularisation are 

not permitted in terms of this provision, applicants are entitled to apply for general administrative 

relief. 

 

Administrative relief for loop structures and donors to discretionary trusts 

In terms of this category, applications are to be made pursuant to the provisions of Regulation 24, and 

in this regard- 

(i)  qualifying residents (both natural persons and corporate entities) who had, prior to 28 February  

2010, entered into "loop structures" may regularize the transactions and will be required, as part 

of such reguiarisation, to dispose of the interest held via a non-resident entity to a resident within 

180 days of submitting the application. This is to be disclosed to Exchange Control in an 

application through an Authorised Dealer and will attract a levy equal to 10% of the applicable 

funds; 

(ii)  a resident who is a donor (or the deceased estate of a donor) of a discretionary trust, which is not a   

resident, may elect that the foreign assets held by such a discretionary trust prior to 28 February 

2010 be deemed to be held by such resident. This is to be disclosed to Exchange Control in an 

application through an Authorised Dealer and will attract a levy equal to 10% of the value of the 

foreign assets disclosed. 

 

General administrative relief 

Applications in this category are to be made pursuant to Regulation 24. 

 

Residents (both natural persons and corporate entities) who have contravened any of the provisions of 

the Regulations at any time prior to 28 February 2010, including contraventions involving the 

ownership of an unauthorised foreign asset (excluding bearer instruments) will be entitled, by 

providing the required information, to apply to have such contraventions regularised. Applications 

under this category may be made directly to Exchange Control or through an Authorised Dealer for 

onward submission to Exchange Control. 

 

The levy payable by qualifying residents, which must be remitted from funds held abroad, is an 

amount equal to 10% of the market value of the unauthorised foreign asset, disclosed as at  

28 February 2010. Where the qualifying resident has no offshore funds available to pay the levy, a 

local payment will be permitted subject to an additional levy of 2%. 

 

Where a qualifying resident has exited funds in contravention of the Regulations and has no foreign 

assets, a levy of 12% on the amount exited in contravention will be payable. 

 

All disclosures and applications made in terms of the draft VDP are to be made before  

31 October 2011. 
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Overview 
The VDP for taxes is not an amnesty. However, the VDP for exchange control would appear to be so, 

as valuable concessions are being offered. Applicants will not be prosecuted, assets will not be 

forfeitable and a nominal levy will be exacted. 

 

The scope of the relief offered under the VDP is more extensive than applied in earlier amnesties in 

that companies are permitted to apply.  

 

PriceWaterhouseCoopers  

 

Draft Exchange Control Voluntary Disclosure Programme 

Draft Regulation 24 
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FRINGE BENEFITS 

 

 

1880. Fringe benefits and STC - interest rates 

* If inadequate interest is charged to an employee (including working directors) on loans (other 

than for the purpose of furthering his own studies) in excess of R3 000 from his employer (or 

associated institution), tax on the fringe benefit may be payable. 

 

 Unless interest is charged at the “official” rate or greater, the employee is deemed to have 

received a taxable fringe benefit calculated as being the difference between the interest 

actually charged and interest calculated at the “official” rate. 

 

 For employees’ tax purposes, the tax deduction must be made whenever interest is payable.  If 

not regularly, then on a monthly basis for monthly paid employees, weekly for weekly paid 

employees, etc. 

 

* In general, only distributions of income from a company / close corporation are subject to 

STC.  To the extent that there are profits/reserves available for distribution, loans or advances 

to or for the benefit of a shareholder / member will be deemed to be dividends subject to STC 

unless interest at the “official” rate (or market related rate in the case of foreign currency 

loans) is payable on the loan or fringe benefits tax is payable on an interest free (or subsidised 

interest) loan to an employee.   

 

* The “official” rate of interest was reduced for both the above purposes with effect from 1 

October 2010. 

 

* The “official” rate of interest over the past 5 years is as follows – 

 

 

  With effect from 1 September 2005  -    8,0% p.a. 

  With effect from 1 September 2006  -    9,0% p.a. 

  With effect from 1 March 2007  - 10,0% p.a. 

  With effect from 1 September 2007  - 11,0% p.a. 

  With effect from 1 March 2008  -  12,0% p.a. 

  With effect from 1 September 2008  - 13,0% p.a. 

  With effect from 1 March 2009  - 11,5% p.a. 

  With effect from 1 June 2009   -   9,5% p.a. 

  With effect from 1 July 2009   -   8,5% p.a. 

  With effect from 1 September 2009  -   8,0% p.a. 

  With effect from 1 October 2010  -   7,0% p.a. 

 
Horwath Zeller Karro 

 

IT Act: s 64C,  

IT Act: 7th Schedule, par 1, definition "official rate of interest" 
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INDIVIDUALS 

1881.  The deemed source of pensions and annuities                                                               
The income Tax Act No. 58 of 1962 (the Act) provides in section 9(1)(g)(ii) that an amount is deemed 

to have been derived from a source in the Republic if it was received by or if it accrued to the taxpayer 

by virtue of any pension or annuity granted to  him, and that such deeming prevails irrespective of 

where payment was made or where the source of the funds was situated- but only if the services  in 

respect of which that pension or annuity was granted  were performed in the Republic for at least two 

years during the ten years immediately preceding the date on which the pension or annuity first 

became due. 

 

It is implicit that this rule applies whether or not the taxpayer resides or carries on business in the 

republic. 

 

What section 9(1)(g)(ii) does is give South Africa the right to tax a pension in circumstances where 

the above 2/10 rule applies (that is to say, where the services in question were rendered wholly within 

the Republic for at least two  out of those ten years). This would apply regardless of whether the 

pensioner is a resident of the Republic at the time that the amount accrues or whether the person 

paying the pension is or is not a resident. 

 

This statutory rule is immediately followed by a proviso that says that only a portion of such a pension 

or an annuity is deemed to be from a South African source if the pension or annuity was granted in 

respect of services that were rendered partly within and partly outside the Republic. In that event, such 

portion of the pension or annuity must bear to the total pension or annuity the same ratio as the period 

during which the services were rendered in the Republic bears to the total period during which the 

services were rendered 

 

In effect, where the proviso applies, the deemed source provision in the opening phrases of section 

9(1)(g)(ii) falls away, and the actual source of the income is determined on a pro-rata basis. 

 

It needs to be borne in mind that the portion of a pension that is received by or accrued to a resident 

for services rendered outside the Republic, that is not deemed to be from a source within the Republic, 

qualifies (anomalously, given South Africa’s residence- based tax system) for exemption from tax in 

South Africa in terms of section 10(1)(gC). 

 

The above provisions also do not apply to pensions or annuities payable by the government or a 

provincial administration or municipality in the Republic. Such pensions or annuities, are, in terms of 

section 9(1)(g)(ii), deemed to be fully from a source within the Republic. 

 

PricewaterhouseCoopers  

 

IT Act: s 9(1)(g)(ii), s 10(1)(gC) 
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INTERNATIONAL TAX 

 

 

1882.  Permanent establishment in respect of services rendered 

Article 5(1) of most Double Taxation Agreements ("DTA’s") concluded between contracting States 

provides that a permanent establishment exists or is created when a foreign enterprise has a fixed 

place of business through which its business is wholly or partly carried on. The existence of a 

permanent establishment in another State, in terms of the DTA’s shifts the power of taxation from the 

country of residence or effective management to the other State in which the foreign enterprise 

conducts its business.  

 

The requirements for a permanent establishment under Article 5(1) are; firstly that there must be a 

fixed physical location in the other State, secondly, this location should be used for the carrying on of 

the business of the foreign enterprise and finally, the business of the foreign enterprise must be partly 

or wholly carried on, at that location.  

 

In addition, Article 5(2) of the DTA’s provides that the term "permanent establishment" includes 

especially a place of management, branch, office, factory, workshop, mine, an oil or gas well, a quarry 

or other place of extraction of natural resources, warehouse, store, ship, drilling rig, building site or 

construction, installation or assembly project or supervisory activities in connection therewith, where 

such site, project or activities lasts more than twelve months.  

 

The phrase "includes especially" in Article 5(2) means that the requirements for a permanent 

establishment as set out in Article 5(1) apply to all of the places referred to in Article 5(2). Hence, 

when a foreign enterprise has an office or warehouse or access to same in the other State, an enquiry 

must be conducted as to whether Article 5(1) applies, namely, to establish whether such office or 

warehouse constitutes a fixed place of business through which the business of the foreign enterprise is 

carried on. The mere existence of the office in the foreign State will not create a permanent 

establishment for the foreign enterprise.  

 

This view is held to be trite law by leading commentators on Model Tax Conventions. In fact, the 

Organisation for Economic Co-operation and Development ("OECD"), in its commentary on the 

Model Tax Convention on Income and on Capital provides that the Contracting States should interpret 

the terms listed under Article 5(2), "a place of management", "a branch", "an office", etc. in such a 

way that such places of business constitute permanent establishments only if they meet the 

requirements of Article 5(1).  

 

In addition, P Baker, in his commentary (Double Taxation Conventions, Loose-leaf Edition at Para. 

SB.14 p5-2/7), comments that since a place of business within the illustrative list of Article 5(2) must 

meet the requirements of Article 5(1), one wonders whether the illustrative list serves much purpose 

any longer. Baker expresses the concern that there is a danger that a revenue authority or tribunal 

might conclude that a place of business within the illustrative list was a permanent establishment even 

though it did not satisfy all of the requirements of Article 5(1).  
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We have recently become aware of a few instances in SA where Baker’s fear has been realised. In this 

regard, the provisions of the United States of America and South Africa DTA ("USA / SA DTA") 

provide a valuable example. Article 5(2)(k) of the USA / SA DTA provides that the term permanent 

establishment includes especially:  

 

"(k) the furnishing of services, including consultancy services, within a Contracting State by an 

enterprise through employees or other personnel engaged by the enterprise for such purposes, but 

only if activities of that nature continue (for the same or a connected project) within that State for 

a period or periods aggregating more than 183 days in any 12-month period commencing or 

ending in the taxable year concerned."  

 

It has been suggested that the provisions of Article 5(2), should be interpreted to mean that once 

services are rendered in the other Contracting State, by a foreign enterprise for a period in excess of 

the 183 days in a 12 month-period, then a permanent establishment has been created for the foreign 

enterprise and the requirements or provisions of Article 5(1) do not fall to be considered.  

 

In support of the above interpretation, reference is made to the Technical Explanation of the 

Convention between the United States of America and South Africa, which, in respect of Article 5(2) 

states the following:  

 

“the furnishing of services, including consultancy services, within a Contracting State by an enterprise 

through employees or other personnel engaged by the enterprise for such purposes, but only if 

activities of that nature continue (for the same or a connected project) within that State for a period or 

periods aggregating more than 183 days in any 12-month period commencing or ending in the taxable 

year concerned.” 

  

There have been attempts to interpret this paragraph of the Technical Explanation to mean that Article 

5(1) applies to all of the places listed under Article 5(2) of the USA / SA DTA, except for paragraph 

(k), which deals with the provision of services.  

 

Such an interpretation appears to be erroneous and not supported by the text, despite an obvious 

typographical error in the text. It is submitted that a proper reading of the paragraph from the 

Technical Explanation is intended to provided that in relation to services furnished as set out in 

subparagraph (k), the "fixed place" requirement under the general rule in Article 5(1) should be 

disregarded. It could not have been the intention that none of the requirements of Article 5(1) should 

apply Article 5(2) (k).  

 

It must be noted that the Technical Explanation of the Convention between the United States of 

America and South Africa is not a protocol or a convention and therefore, while persuasive, it is not 

binding. Thus, upon a strict reading of the USA / SA DTA, for services rendered in South Africa by 

an America entity, to create a permanent establishment in South Africa, such services must not only 

fall within the provisions of paragraph (k), but also that the provisions of Article 5(1) must also apply 

to these services.  

 

Therefore, according to the USA / SA DTA, the provision of services by an American enterprise in 

South Africa will only create a permanent establishment to the extent that such services are provided 

for longer than 183 days over a 12-month period. In addition, such provision of services must also 

constitute a fixed place of business through which the business of the American entity is wholly or 

partly carried on.  
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Editorial comment: This area of tax is likely to be developed further in future. Please see also Article 

1851. 

 

Edward Nathan Sonnenbergs 

 

IT Act: s 1 definition of “permanent establishment” 

OECD Model Tax Convention-Article 5, 5(1), 5(2) and Article 5(2)(k) of the USA/SA DTA   

 

 

1883.  Foreign tax recovery 

Poor infrastructure is often the leading cause for developing countries being targeted by foreign 

corporations or individuals absconding from their tax liability. This results in developing countries 

being treated as "tax havens". South Africa is no different, unless double taxation agreements

("DTA") are in place, the South African Revenue Service ("SARS") will be unable to recover taxes 

owed by foreign companies or individuals conducting business activities within South Africa, the 

effect of which can stunt the growth of any impoverished nation.  

Recovery  
The Republic of South Africa, being dubbed "the gateway to Africa", has taken some precautions in 

preventing foreign companies or individuals from taking advantage of the disadvantaged. In terms of 

section 231 of the Constitution of the Republic of South Africa, Act 108 of 1996, international 

agreements are regarded as law within the country. In this regard, South Africa has entered into a 

number of double taxation agreements with foreign countries in order to assist with tax recovery. In 

addition section 93(4) of the Income Tax Act, No. 58 of 1962 (the Act) "recognises that other states 

may assist SARS in collecting amounts due to SARS" (BJ Croome, Taxpayers' Rights in South Africa

page 47).  

In order for SARS to request assistance in the recovery of taxes owed by a foreign company or an 

individual, specific requirements in terms of the respective DTA have to be met. DTA's, in general, 

require that:  

• the amount requested for recovery be determined by the laws of South Africa and be 

accompanied by a certificate from SARS;  

• the method of collection or extent of collection will be in terms of the domestic law of the foreign 

country;  

• the assistance by the foreign country must not have priority over taxes owed in the foreign state;  

 where the taxes claimed have not been finally determined, South Africa can request the foreign 

country to take interim measurers in order to protect its claim; and  

• a request can only be made by South Africa provided there are insufficient assets within South 

Africa to satisfy the taxes outstanding.  

Non-recovery  
In the event that South Africa does not have a DTA with a country or a DTA does exist, but does not 

provide for the assistance in the recovery of taxes, SARS would be prevented from requesting 

assistance. The effect of this is that a corporation or an individual resident in such a country, enters 

South Africa with the intention to evade or unintentionally fails to account for tax and subsequently 

returns to their country of residence. Such an entity or individual cannot be compelled to repay the 

amount owed, provided that they do not have immovable or movable property within the Republic.  

In addition, where a country has a DTA with South Africa and such DTA provides for tax recovery, 
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SARS is limited to recover the taxes specified in terms of the DTA, to the extent that the tax is 

recoverable in terms of the foreign country's domestic law.  

In general, DTAs provide that SARS can request the assistance from a foreign country for the 

recovery of income tax, capital gains tax, secondary tax on companies, non-resident shareholder's tax, 

withholding tax on royalties and interest and penalties imposed on taxes outstanding.  

Conclusion  
Presently, South Africa has 69 signed DTAs and surprisingly 51 do not provide for assistance with tax 

recovery with the most recent DTA having being signed in 2009. As interest in emerging markets has 

increased, SARS, along with the international community, should re-evaluate current DTA provisions 

in order to prevent tax leakage. The use of tax recovery provisions is not only a benefit to South 

Africa but also provides assistance to foreign countries requesting tax owed by South African 

residents.  

 

Edward Nathan Sonnenbergs 

 

IT Act: s 93(4) 

Constitution of the Republic of South Africa, Act 108 of 1996: s 231 
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VALUE-ADDED TAX 

 

1884.  VAT 201 returns                 
In April this year, the South African Revenue Service (SARS) sent out a newsletter to all VAT 

vendors that addressed the pending changes to the VAT 201 return. The final version of the new VAT 

201 was made available by SARS on 28 June 2010. 

 

If you are not an importer or exporter, then there appears to be very little to be concerned about. The 

only difference occurs in the way in which the form is laid out and it is advised that you need to be 

careful when completing the new document to ensure that the correct information is filled in as new 

lines have been added. 

 

Importers and exporters should take careful note of the changes to the form, as accounting system 

modifications may be required in order to generate the necessary information. 

 

The changes relating to imports and exports were introduced to better administer these types of 

transactions by linking the vendor’s Customs registration number to the VAT number. The new lines 

that have been introduced are as follows: 

• line 2A – indicates zero-rated supplies of all goods exported 

• line 14A – for the input tax claim relating to capital goods imported 

• line 15A – relates to the input tax claim relating to non-capital goods imported. 

 

As a clear distinction is made between the input tax claims for capital and non-capital goods, vendors 

MUST ENSURE that their accounting records correctly reflect these items for VAT purposes. 

 

A new field for the inclusion of the Customs Code number has also been introduced. If any of the 

abovementioned new lines contain any figures/amounts, then the completion of the Customs Code 

number field is obligatory. Further, for any amounts included in the new input tax lines, vendors must 

have the necessary customs release documents; whereas the export lines must be supported by the 

information required by SARS in terms of its Interpretation Note 30. 

 

As a clear distinction is made between the input tax claims for capital and non-capital goods, vendors 

must ensure that their accounting records correctly reflect these items for VAT purposes. According to 

SARS, the VAT 201 forms posted to taxpayers will from now on be the updated forms. Where 

vendors are on e-filing, the e-filing forms will automatically be updated to reflect the additional lines 

and Customs Code number field. 

 

In bringing about the abovementioned changes, SARS is creating a platform for better correlation and 

control relating to transactions that include both Customs and VAT aspects. These changes are in 

addition to the new international tax amendments addressed by SARS and Treasury in the 2010 

Taxation Laws Amendment Bills as well as the newly released South African Reserve Bank voluntary 

disclosure programme. SARS is clearly turning its attention to international tax and finance issues 

across all the tax lines and within different regulatory bodies, and taxpayers should be advised to 

ensure that their houses are in order. 

 

Mazars  

 

VAT 201 

Interpretation Note No. 30 
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1885.  Incorrect VAT number on a tax invoice 

One of the foundations of a successful Value-added Tax ("VAT") system is that there must be a clear 

audit trail that reflects the value added by each party throughout the supply chain, on which the VAT 

is collected. VAT documentation is, therefore, a crucial element of any VAT system.  

Section 20(1) therefore places an obligation on a supplier to issue a tax invoice in respect of each 

taxable supply made by the supplier, and he must do so within 21 days of the supply. Section 20(4) 

prescribes the information that must be reflected on the tax invoice and requires, amongst others, that 

the VAT registration number of the supplier and that of the recipient be shown on the document.  

Section 16(2)(a) of the VAT Act prohibits the claiming of input tax unless a tax invoice is held by the 

vendor claiming the deduction. The South African Revenue Service ("SARS") recently commenced 

disallowing input tax deductions where one of the requirements of a tax invoice does not appear on 

the document. SARS has gone further to even check the suppliers' VAT registration numbers, and 

disallow the input tax deduction where they believe the VAT number is not allocated to the supplier, 

or is incorrect. This is done even in instances where there is an obvious printing error on the invoice.  

The view which SARS is taking is that section 20(4) prescribes that the VAT registration number of 

the supplier must appear on the tax invoice, and section 1 defines "VAT registration number" as the 

number allocated by the Commissioner to the vendor. Section 16(2) further requires that a tax invoice 

must be held by the vendor to be entitled to an input tax deduction. If the supplier's VAT registration 

number is incorrect, so SARS argues, the vendor does not hold a "tax invoice" as defined, and is 

therefore not entitled to the input tax deduction.  

If this view of SARS is correct, the VAT Act would place an impossible administrative burden on 

both suppliers and on recipients. The supplier has an obligation to issue the tax invoice that reflects 

the VAT number of the recipient. If the supplier does not issue such a document, it is an offence in 

terms of section 58 of the VAT Act, which is punishable by a fine or even imprisonment. However, 

the supplier relies on the recipient to provide him with the recipient's correct VAT number. Does the 

supplier now have an obligation to check the validity of the recipient's VAT number on each and 

every invoice he issues, within the 21 day limit? Similarly, is the recipient obliged to check the VAT 

number of each supplier for each invoice he receives? If this is the case there is sympathy for 

institutions like Eskom, Telkom and municipalities.  

Apart from the obvious impracticality and huge administrative burden of such a requirement, there are 

other practical difficulties in carrying out such an obligation:  

• The vendor database is only available on the SARS website which means that internet access is 

required to check the VAT numbers of suppliers and recipients. There are a large number of 

employers that do not allow internet access to their staff members for obvious reasons;  

• The SARS vendor database has its limitations. It is not updated on a daily basis and it may take 

several days or weeks for a new vendor's number to appear on the database. Where a vendor's VAT 

registration is suspended for any reason (not cancelled), it is removed from the database, even 

though the vendor is still legally registered for VAT;  

• Users who are not registered for e-filing, have very limited access to the SARS vendor database 

with limited search functionality.  
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Where no access to the SARS website is available, SARS suggests that the vendor should phone 

SARS to check the VAT number. Anyone with experience with the SARS call centres knows very 

well that they cannot adequately cope with the current volume of calls, let alone additional thousands 

of calls to check VAT numbers. What happens if the SARS officials go on strike?  

Even if one checks the validity of VAT numbers at the time when the suppliers or clients are loaded 

onto the creditors or debtors system, the names of the vendors may subsequently change and so may 

their VAT status.  

If there is an obligation on a recipient vendor to check the validity of his supplier's VAT number 

before claiming an input tax deduction as SARS suggests, it is also implied that the recipient has an 

obligation to check all the other required information on the tax invoice, including the address of the 

supplier and the individual serialized number of the invoice. Does SARS then also require a physical 

inspection of the supplier or customer premises and an inspection of the individual serial numbers of 

suppliers' invoices?  

Suppliers and recipients do not have a choice but to accept in good faith that the VAT numbers (and 

other required information) which are provided to them are correct. It is not practical to check each 

and every invoice which is issued or received, or even to check the VAT numbers thereon on a sample 

basis for the reasons mentioned above. We can also not see any such requirement or obligation on 

suppliers and recipients in the provisions of the VAT Act.  

The introduction to section 20(4) and section 20(7) of the VAT Act provides the Commissioner with a 

discretion to accept a document which does not reflect all the information as prescribed by section 

20(5) of the VAT Act. The Australian VAT legislation provides for a similar discretion, and the 

Australian Tax Office has even issued a practice statement (PS 2004/11) in which it provides guidance 

to revenue officials as to when and how they should exercise their discretion. This statement provides, 

in essence, that if the auditor is satisfied that there is sufficient information available to establish 

whether the vendor qualifies for an input tax deduction, the document is accepted as a tax invoice. We 

fail to see why SARS cannot also apply the same or similar rules, especially in view of the 

impracticality of checking each invoice. Let's hope sanity prevails.  

Edward Nathan Sonnenbergs 

VAT Act: s 16(2), 16(2)(a), s 20(1), 20(4), 20(5), 20(7), s 58 
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SARS AND NEWS 

 

 

1886.  Interpretation notes, media releases and other documents 

 

Latest SARS news 

• 29 October 2010 – Legal and Policy – Draft Tax Administration Bill for Second Round of 

Comments – comments due 15 December 2010 

• 29 October 2010 – Legal and Policy – Rulings: BCR 023 – Income Tax Act, 1962 

• 29 October 2010 – Legal and Policy – Explanatory Memorandum on the Taxation Laws 

Amendment Bill, 2010 

• 29 October 2010 – Legal and Policy – Various rule amendments for sections 19A, 35, 39 and 120 

• 21 October 2010 – Legal and Policy – Draft Interpretation Note – Income Tax – Loss on disposal 

of depreciable assets – comments due by 30 November 2010 

• 20 October 2010 – Legal and Policy – Certain Binding Rulings were replaced to reflect 

implementation dates – see BCR and BPR pages 

• 18 October 2010 - Customs Modernisation - Letter to stakeholders - Go-live of new declaration 

process 

• 13 October 2010 – Legal & Policy – Tax Court Case No. 11038 – Income Tax Act, 1962  

• 11 October 2010 – Legal & Policy – The Judgments part of the Legal & Policy website can now 

be viewed per court type 

• 08 October 2010 – Legal & Policy – Issue 2 of Ring-fencing Guide 

• 07 October 2010 – Legal & Policy – Tariff Amendments – Schedule No. 3  

• 05 October 2010 – Media Release - Substantial Settlement Agreements reached  

• 04 October 2010 – Legal & Policy – Proclamation: Members of Tax Courts reappointed for 

further five year period from 1 October 2010 

• 04 October 2010 – Legal & Policy – Proposed amendments for alignment of certain tariffs – 

comments due 15 October 2010 

• 04 October 2010 – Legal & Policy – Table 3 – interest rates updated 

• 01 October 2010 - Annual Report - SARS Annual Report 2009 - 2010 

• 01 October 2010 – Legal & Policy – Determination of official interest rate in terms of the Income 

Tax Act, 1962 

• 01 October 2010 – Legal & Policy - Tariff amendments in Schedules Nos. 1 and 3 to the Customs 

and Excise Act, 1964 

 

Readers are reminded that the latest developments at SARS can be accessed on their website 

http://www.sars.gov.za 
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